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FOREWORD 

 

It is a rare honor that BAOBAB for Women‘s Human Rights (BAOBAB), a 

service motivated non-governmental organization committed to the realization of 

women‘s human rights, requested that I  write the foreword to one of its works: 

Women‘s Rights in Muslim Laws. I believe that the gesture is a result of my 

familiarity with the lofty ideals of BAOBAB, and my high respect for its 

dedication to liberate women from all forms of injustice; injustice wrought by 
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women‘s illiteracy, unwholesome indoctrination and the lack of awareness of 

what Islamic Law provides for them.  

 

At times the situations BAOBAB is out to put right are a result of inadvertent 

misinterpretations of the provisions of Islamic Law. These originate from pre-

Islamic prejudices and deep-rooted cultural beliefs that ultimately affect the 

process and implementation of such laws. Whatever the cause or causes, 

Women‘s Rights in Muslim Laws has taken a step in the right direction to go to 

the source of Islamic law.  It is a practical and scholarly approach to sifting the 

chaff from the grains, illuminating what is clearly factual and revealing the truth 

about women‘s rights as they pertain to Islam. It makes an unmistakable 

distinction between the Qu’ran and Sunnah, which are the most authentic sources 

of the law, as well as describing Fiqh, the development of the interpretations and 

applications. Further, it describes the practices of Muslims in different parts of 

the Muslim World and reveals the various interpretations that are applied in 

similar cases. 

The book discusses the most important issues affecting women in Muslim 

societies, such as the appropriate age of marriage, dower, maintenance, and the 

right of the parties in a marriage to initiate its dissolution, as well as reproductive 

rights. It also touches on Hadanah, the custody of the children of a collapsed 

union and women‘s rights to inheritance.  It expands upon existing social and 

religious mores by directly referencing Islamic laws.  

 

Women‘s Rights in Muslim Laws goes into the detail about the need for the 

careful handling of the more complex aspects of Sharia Law such as the suspicion 
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and offence of zina (adultery or fornication).  It shows the reader how Islam is 

delicate in its handling of zina, thus revealing a path that will allow lawmakers to 

give the law a human face, and bring out its true objectives, which are to promote 

justice for all and orderliness in Muslim societies rather than be a source of 

human degradation, cruelty, and barbarism.  All that Islam is out to eradicate.  

 

As an organization that believes in the empowerment of women, BAOBAB‘s, 

Women‘s Rights in Muslim Laws is used as a vehicle to show Islam‘s emphasis 

on the attainment of knowledge and how, in order to practice the religion well, it 

is essential for both Muslim men and women to pursue knowledge as part of 

their Islamic duty. BAOBAB believes that proper education is a cardinal factor in 

enabling the empowerment of women.  

 

The strength of Women‘s Rights in Muslim Laws lies in its detailed use of the 

original sources of Islamic law.  Specific and appropriate verses are cited to 

support the various points that are made and provide the added benefit of 

educating the readers on what Nas that is, the Qu‘ran and Sunnah, say about the 

subject matters discussed in the work.   

 

There is no doubt that the research is thorough, scholarly and painstaking. An 

example of this is the reference to Quranic verse 4:25. Generally, the verse is used 

to justify the power of the Waliy, or marriage guardian over the potential brides, 

be they slave or freeborn.  Relying on the relevant text regarding this matter in the 

Qu‘ran, Women‘s Rights in Muslim Law offers an interpretation that restricts the 

power of the Waliy to only those women who are slaves. In my view, the example 
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of Khadeejah Bint Khuwalid contracting her own marriage, though an important, 

and concrete example of women exerting their rights--cannot completely be used 

to support the case that a Waliy‘s authority has no basis in Islamic law.  This is 

because it took place before the appointment of the Prophet, peace be on him. 

By the time the Prophet (pbuh) had attained the status of Allah‘s Messenger, he 

supported the power of the Waliy, but mainly in reference to free women.  This is 

exemplified in the handling of his beloved daughter, Fatimah‘s, marriage 

negotiations and his own marriages. 

 

Another controversial issue that is discussed in the work is the issue of polygny,  

an ancient practice that is treated carefully in Islam.  In the Holy Qu‘ran the 

numerous provisions and conditions on polygny are presented alongside those of 

monogamy, whose relative merits are also strongly emphasized by the Prophet 

(pbuh).  

In my opinion, because of the precise way in which polygyny is presented in the 

Qu‘ran, using the example of the Prophet, (pbuh) stopping Aliy, his son –in- law, 

from taking another wife after his marriage to Fatimah, is not strong enough to 

support outlawing the practice. My understanding of this is based on Q 4:3 and 

the practical interpretation and application of polygyny as outlined by the Prophet 

(pbuh).  He and his companions illustrate that polygyny is allowed while 

supporting the importance and merits of monogamy. The overarching point is 

that the choice is left to each individual, male or female and should be based on 

the customs of the age in which he or she lives. 
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Finally, the research illustrates with practical examples of how Muslim 

communities in different parts of the world interpret and practice the law. The 

uniformity illustrates the rigidity and consistency required of a universal law and 

the flexibility shows the dictates of the peculiarities of the age and environment in 

which the law operates. 

 

Ultimately, Women‘s Rights in Muslim Laws recommends itself to all the 

champions of justice for men and women, and emphasizes the importance of 

creating productive and respected Muslim societies capable of playing important 

roles in the civilized world. 

 

Abdul Muttalib Ahmad Ambali 

Grand Kadi 

Sharia Court of Appeal, 

Ilorin, Kwara State, NIGERIA 
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INTRODUCTION 

 

The objective of the publication of Women‘s Rights in Muslim Laws is very 

simple.  It is to provide accurate information about the variety of laws in Muslim 

societies.  These laws, despite their considerable diversity, may all claim legitimacy 

from Islam, from fiqh (Islamic jurisprudence or legal thinking) and thus to be 

Sharia (Muslim laws).   

 

The book has been structured to lay out a range of the laws that directly affect 

women, their specific Quranic context and they way in which they are interpreted 

in various Muslim countries. For easy reference this is presented in four columns. 

In the first column is a brief description of the law and its Quranic context.  For 

example one of the surahs or verse that pertains directly to the practice of 

polygyny, the marriage of a man to more than one woman at a time, is verse 4:3.  

This is directly quoted as well as the traditions of the Prophet (pbuh), which are 

identified as justifying this law. The subsequent three columns describe the 

various ways in which the particular law is interpreted in different countries.  The 

columns progress in what can be described as a decreasing level of desirability or 

the best option as opposed to the least.   

   

What this clearly exemplifies is that despite their common claims to being Sharia 

and institutionalising Islamic practices, different Muslim countries have very 

different understandings of the same law, even while claiming the same Quaranic 

verse as their source.  
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As mentioned above all the Sharia positions on polygyny/monogamy are based 

on verse 4:3.  In these surahs, the Qu'ran permits polygyny.  The material point is 

that it does not require it.  It goes further to specify certain conditions that should 

be fulfilled if polygyny is to occur: just treatment of the orphans in one‘s care, a 

maximum of four wives, and equal treatment of all spouses.  Furthermore, it is 

also known that the verses on polygyny were revealed after the battle of Uhud in 

the 7th century when many Muslim men were killed.  During this time in tribal 

Arabia few women and children had independent access to resources and 

therefore needed to have a claim for maintenance on a man through kinship or 

marriage.   

 

None of the foregoing statements are contentious. Yet Muslim thinking and 

Sharia on polygyny varies tremendously.  Yusuf Ali and others have argued that 

the conditions are impossible to fulfil, and therefore that polygyny should be 

banned. Others have argued that monogamy is clearly preferred.  In Tunisia the 

focus is on the last stanza of surah 4:3 that states marrying one is better, and as 

result polygyny is prohibited altogether. 

 

 At the other end of the spectrum are Nigeria, where polygyny is customarily 

mandated in some sections of the Muslim community--this is supported on the 

basis that one should do as the Prophet– pbuh1 does—or, as in the case of India, 

permitted without restrictions (other than the number of wives).  In between are 

                                                      
1 Although they are not so keen to copy the example of his first marriage, to Khadija, the first 
Muslim, which was monogamous and lasted over 25 years until she died of an illness. 
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Sudan, where polygyny is permitted provided the wives are given separate 

residences, and Malaysia, where polygyny is permitted only with court oversight.  

All of these systems claim Islam as the justification for their laws and practices. 

What is assumed to be Muslim in one community may be unknown, or even be 

considered un-Islamic, in other Muslim communities. 

 

As the discussion on polygyny shows, in some places on some issues, Muslim 

laws recognise and protect women‘s rights and autonomy.  In other places, 

and/or other issues, Muslim laws continue to construct and defend male 

domination or patriarchy in the name of Islam.  Thus, it is crucial that concerned 

Muslim women and men have the knowledge to be able to resist the essentialist 

identity politics and policies of the religious right (commonly, but inappropriately 

referred to as ‗fundamentalists‘ - see Imam 2003), which ‗restrict women‘s rights 

and autonomy in the name of religious and/or cultural imperatives.  

 

Women in several Muslim countries or communities have found their rights (and 

often lives) at risk as a result. Perhaps the most publicized example has been 

Afghanistan, where the ruthlessly authoritarian regime of the Taliban denied 

women even the basic necessities of life, all in the name of their particular brand 

of Islam. A common characteristic of essentialist identity politics (the religious 

right) is the assertion that the political proponents of such ideologies have a 

monopoly on knowledge and truth. Muslim essentialists make the claim that 

there is only one true Islam and they attempt to gain moral authority and 

legitimacy for their political activities by claiming that their interpretations 

represent that one true Islam‘ (WLUML 2003 – my insertion).   
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Thus, it is extremely troubling that often the mere mention of the word ―Sharia‖ 

seems to render all policies and legislation above scrutiny or criticism, whatever 

their content.  We hope to change this and render religious and other policies and 

laws open to scrutiny.  We hope to begin to counter the myth that religious laws 

are directly God-given, which makes people blindly accept or fear to protest, and 

which leads to acquiescence or resignation in the face of the religious right.  To 

do this, we will consider the nature of laws—in particular, Muslim laws—whether 

secular or religious showing that, whilst religious laws may be based on divine 

revelations, they are necessarily also man-made, historical and social products, 

and therefore changeable. 

 

What do we mean when we use the term law? 

The word law can be used in several different ways. These include: 

 

a) Statements generalizing invariable patterns of occurrence in the 

physical world. These are often termed natural or physical laws. One example 

of this type of law is the law of gravity that holds, for instance, that when a 

ball is thrown up, it will come down again. 

 

b) Rules devised to regulate behavior. There are two types of these: 

(i)The first are norms and practices that are unwritten and taken for granted. An 

example of such norms is the practice found in almost all societies of giving 

gifts at weddings. Failure to observe such norms may bring strong social 

criticism. A practice in a given social context may seem to have the force of 
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‗law‘ because its breach is punished by the society (possibly even in a violent 

manner). Even though the consequences of deviating from a socially enforced 

practice may be serious, a formal court is not involved in such enforcement. 

(ii) The second are rules of prescription (what should be done) and 

proscription (what should not be done or is disallowed), which society 

regulates through formal systems, such as the police and state courts. An 

example of these are regulations governing polygyny; a husband may be 

required to seek court permission before contracting a polygynous 

marriage, or co-wives may be able to approach the courts to demand equal 

treatment. There may even be a punishment of imprisonment and/or a 

fine for husbands who violate the legal requirement to obtain court 

permission before entering into a polygynous union. Laws that are 

enforced through state systems may be written (statutory laws) or 

unwritten (customary laws), but in contrast to (i) above, such laws are 

always enforceable through the formal system. 

 

This book focuses on b), the laws of society. It does not cover those religious 

injunctions that have been left to ‗conscience‘ – i.e. for which there are no 

provisions that can be enforced or punished through the courts.  In contrast 

to (a) physical laws, the laws of society (both customary norms and formal 

laws) change over time. Taking the example above, the nature and amount of 

the wedding gifts or who gives what to who is constantly changing, even 

though today‘s practices are frequently presented as "what has always been 

done."  
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Types of Laws 

There are various types of laws recognized by formal systems 

1) Statutory laws include all the Acts and statutes passed by legislative 

bodies (such as parliaments or houses of assembly) in civilian democratic 

governments, as well as the decrees and edicts issued by military regimes or 

civilian dictators. In principle, the legislators, particularly if they are the 

peoples‘ elected representatives in government, are supposed to reflect the 

views of society. However, it is usually the interests of those in power that 

are reflected.  

 

2) Common law consists of those rules that by long-standing usage have 

come to be law, as recognized by a court. Common law is a combination of 

what people are already doing and the recognition of this reality by judges. 

 

3) Customary laws (sometimes referred to as traditional laws) generally 

include some form of a peoples' pre-colonial laws (customs and practices) 

and are usually unwritten. By the twentieth century customary laws had been 

largely restricted to personal status concerns (e.g. marriage, divorce, custody) 

and community-derived property (especially land). Customary laws may 

themselves have been derived from long-established practices (tradition) or 

from the decisions of bodies that had authority in the past (such as rulers or 

perhaps village councils). Some practices may also derive from religious 

sources. When courts recognize customary practices, these will be enforced 

by the formal legal system. Customary and common law are thus very similar. 
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Sources of Law 

Human beliefs about how societies should be organized and regulated are the 

sources of law. These beliefs may be secular (such as pragmatic empiricism, 

theories of development or Enlightenment, or socialist rationalism), based on 

community traditions that are not framed with reference to religion, or they 

may be framed in reference to religion. Religious sources include the 

reasoning and opinions of religious legal scholars who have based their 

understandings on divine revelations and holy texts. In Muslim societies 

these understandings and justifications form the basis of what is called 

Shari'a.  

 

In this book we will use the phrase ‗Muslim laws‘ as well as ‗Shari‘a‘ to 

consciously reflect the diversity of such laws and to dispel the myth that 

there is a monolithic system of ‗Muslim law‘ or ‗Islamic law.‘ Elements 

derived from Muslim laws may be codified and thus become part of statutory 

law; elements may also be reflected in the common law and customary laws. 

Other examples of explicitly religious systems include the Canon laws (laws 

based on Christian Church rulings) and the Torah (laws based on Judaism). 

 

While these categories may be useful for analytical purposes, the line between 

‗secular laws‘ and ‗religious laws‘ in reality is not so clear. There is a distinction 

between the political-legal authority of those passing the law – be they religious 

authorities (imams, the Pope) or non-religious authorities (a monarch, a military 

dictator, a parliament). But even a statute introduced by a secular authority may 

still be classified as ‗religious‘ because of its reliance on religious reasoning and 
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beliefs for moral authority (as in the new Sharia Penal Codes in Nigeria or the 

Hudood Ordinances in Pakistan). Likewise, even when secular authorities pass a 

law without any reference to religious authority, it may still have been influenced 

by the religious beliefs of its makers, whether or not that is recognized. For 

example, in many contexts laws define the normal working week to extend from 

Monday to Friday. Inevitably, such laws occur in states with dominantly Christian 

or European colonial histories. In contrast, in states with Muslim histories, the 

workweek may be defined in the law to extend from Sunday to Thursday. 

 

The Nature of Muslim Laws 

There are several 'schools' of Muslim laws. The four main Sunni Schools of 

fiqh, or thought, that exist today2 were formed through the personal 

allegiance of legal scholars or jurists to the founders from whom each school 

took its name - Hanafi, Maliki, Shafi and Hanbali. Consequently, each School 

has variations according to the cultural, political, and socio-economic 

contexts in which they were developed and the philosophy of reasoning that 

was accepted. The Shia Schools of law came into existence following a rift 

between Muslims after the death of the Prophet (pbuh). A difference of 

political opinion subsequently led to doctrinal differences. An eminent jurist 

of the main Shia School was Imam Abu Jafar.   

 

Even the oldest Schools of Muslim laws did not exist until many decades 

after the revelation of the Qu'ran and the Prophet's death. Hence the laws 

                                                      
2 At one point there were 19 simultaneously existing schools of figh (MWRAF 2000) 
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they outline are clearly not direct divine revelations from God. Instead, they 

are laws developed through human judicial reasoning (ijtihad, in Arabic). The 

fact that these laws are not sacrosanct but are man-made (literally so because 

women were excluded from the law-making process) is often obscured by 

those attempting to gain moral and political authority from them.  

 

Equally obscured is the diversity of Muslim laws, which reflects the various 

and changing concerns of the societies from which they emerged.   Whilst 

there are obviously many similarities amongst the schools of fiqh, there are 

also wide divergences – including on issues of women‘s rights and autonomy.  

For instance, in Maliki fiqh, pregnancy outside of marriage is evidence of zina 

or sin, but none of the other schools accept this3.  Maliki law also recognises 

a father‘s right of ijbar (to choose a husband for his young never-married 

daughter), which is not found in Hanafi law.  Indeed, the Hanafi school 

permits adult males or females to choose their own marriage partners 

without need for a marriage guardian, which is not recognized in the Maliki 

or Shafi schools.  On the other hand, only the Maliki school categorically 

recognizes the right of women to divorce, without the consent of their 

husbands.   

 

The rights and capacity of women to be leaders, witnesses, judges, or 

politically active are also issues on which there is a wide range of opinions 

between – and indeed amongst – jurists of the various schools.  So are the 

                                                      
3 Nor do a substantial minority of scholars even within the Maliki tradition, as was evidenced in the 
Amina Lawal case (September 25, 2003 Katsina State Sharia Court of Appeal). 
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permissibility of the use of contraception and the conditions for such use.  

Muslim laws are therefore not unchangeable law, to be accepted 

unquestioningly by all Muslims.  

 

Indeed, the scholars after whom the four currently accepted Sunni schools 

were named had no intention of making their views final and binding on all 

Muslims.  Abu Hanifa said, "It is not right on the part of anyone to adopt 

what we opine unless he knows from where we derived it." Imam Hanbal 

urged, "Do not imitate me, or Malik, or al-Shafi, or al-Thawri and derive 

directly from where they themselves derived." Whilst Imam Malik cautioned, 

"I am but a human being. I may be wrong, and I may be right. So first 

examine what I say. If it complies with the Book and the Sunnah, then you 

may accept it. But if it does not comply with them, then you should reject it" 

(quotations from MWRAF, 2000). Thus, the very founders of the schools 

urged Muslims to question, examine, and trust their own reasoning and 

beliefs.  Indeed, Imam Malik not once, but twice, refused caliphs of his day 

permission to make the Al-Muwatta (his book of fiqh) the law of the land on 

the grounds that those who did not agree with his reasoning should not be 

obliged to obey his pronouncements.  It is ironic that in contemporary times 

their names are invoked by the religious right for precisely the opposite 

purpose; to prevent questioning and debating provisions in Muslim 

jurisprudence and laws. 

 

Unthinking acceptance, which today dominates Muslim societies, derives 

from the myth of the 'closing of the gates of ijtihad', whereby for the last 
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thousand years or more, legal jurisprudence has ceased to develop and 

instead has followed established models. However, it should be noted that 

this 'closing' was a politically inspired change in approach. A contemporary 

of the time in the tenth century, Abu Zahra, wrote that ―it  was only for the 

maintenance of national unity and to check individual deviations, that ijma 

was legalized as an authority after the sacred texts" (MWRAF, 2000). Thus, 

refusing further ijtihad is not a religious or divinely sanctioned act. It is not 

required in the Qu'ran or by the Sunnah (the sayings and practices of the 

Prophet). Indeed, the Shia Schools have never accepted the closing of the 

gates of ijtihad. 

 

Today, most statute laws and even un-codified Muslim laws applied by courts as 

‗Muslim laws‘ are derived from an eclectic mixture of provisions from the various 

Schools. These are added to an acceptance of the principles of modernization 

(particularly reflected in the need for state regulation of marriage and divorce) and 

to remnants of customary practices (for example, the refusal of courts in many 

systems to recognize women‘s property rights on divorce). In our research, we 

also found that frequently judges and communities stated that their application of 

Muslim laws reflected a particular sect (e.g., Maliki or Hanafi laws), even though 

people of the same sect elsewhere do things differently.  

 

An historical approach highlights the fact that any given law presented as 

‗Muslim‘ was nonetheless contextually constructed at a specific historical time and 

in a particular geographical place - and therefore, like any other law, it is 

legitimately subject to critique and change. An historical analysis shows that 
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provisions of law said to be ‗Islamic‘ may in fact either be derived from sources 

other than Islam or be a reaction to a particular historical context. For instance, 

much of the ‗Islamic law‘ of the Indian sub-continent was in fact a British 

colonial-inspired construction and codification and as such can be more 

appropriately called ‗Anglo-Mohammedan law,‘ rather than ‗Islamic law.‘4  

Similarly, the various disparate regulations about what constitutes a valid and 

complete payment of mahr (dower, see glossary) are very clearly related to diverse 

pre-Islamic customary practices about marriage gifts (which party gives what to 

whom, how much and when) in their specific contexts.  However, this book, in 

its tabular form, covering so many issues, has, through necessity, summarized 

descriptions of practices.  It could not be the appropriate forum to discuss these 

subtleties rather it largely presents summary outlines of contemporary Muslim 

laws and practices. 

 

The religious right often obfuscate the diversity of Muslim laws or dismiss it as 

due to the adulteration of Muslim laws with tradition from days of jahiliya (pre-

Islamic period of ignorance) in order to claim a unified historical/theological 

precedent for their goals.  Whilst this certainly occurs, it is also true that different 

positions in fiqh both between and amongst different schools of Muslim 

jurisprudence also result in different laws in Muslim societies.  Further, those 

differences in fiqh are themselves influenced by different historical circumstances 

– including political and historical context, cultural influences, and gender and 

class viewpoints.   

 

                                                      
4 This astute observation was made by A.A.A. Fyzee, the mid-20th century jurist. 
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Whose version(s) of Sharia? 

Despite claims to the contrary, Sharia is neither directly God-given (i.e. revealed 

in its entirety in the Qu‘ran) nor uniform throughout the Muslim world or in 

time.  There are provisions in Sharia that do not exist in the Quran – like death by 

stoning for unlawful sexual intercourse.  There are also verses in the Quran on 

which many developers of Sharia have chosen not to make provisions – such as 

that women and men are protecting friends one of the other (Qu‘ran 9:72).   

 

In principle, Muslim laws are developed first by reliance on the Qu‘ran itself.  

Where there is no explicit provision, a second source is the sunnah (the traditions 

of the Prophet), usually as recounted in the hadith5.  Then there is ijma, a 

consensus about what the law is, attained by qiyas (analogy) and through ijtihad 

(interpretative reasoning).  However, at each stage there are debates and 

disagreements, which have given rise to diversities in Sharia.  Whilst the words of 

the Qu‘ran are unquestioned, what they mean, how they should be understood in 

contemporary times, which verses take priority over which, how the sense of 

them should be translated into fiqh (Islamic jurisprudence) and thence into Sharia 

is and has always been subject to discussion, dispute, and even controversy.   

 

Similarly, there are disputes as to which of the hadith (the recorded stories of the 

Prophet) are valid and authentic.  Of the thousands that have been collected, 

some scholars have accepted less than 30 as authentic and proceeded to 

undertake jurisprudence largely without relying on hadith (including the founder 

                                                      
5 The events in the life and the sayings of the Prophet, often collected in a series of anecdotes, 
referred to as hadith, of which perhaps the most well-known collection is Sahih Buhari. 
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of one of the four accepted schools of Sunni fiqh).  Another issue is whether 

isnaad (validity of transmission) or matn (consistency of content with the Qu‘ran) 

are more important in relying on hadith.  Even the criterion of consensus is 

contested – given the ranges of opinions within as well as amongst jurists of 

different persuasions.  In addition, there is a debate as to whether the community 

whose consensus is to be accepted is restricted to that of the ulema (Islamic 

scholars - often self-selecting and self-referencing groups of men6) or the Muslim 

community as a whole (in principle including women).   

 

This book does not attempt to reproduce all the fiqh arguments on each of the 

thirty or more topics covered here.  Nor have we included comprehensive 

references to all jurists‘ opinions on all topics.  We have exemplified just enough, 

we hope, to indicate the variety of fiqh or juristic opinion and the legitimacy of 

that diversity (See WLUML 1997 and 2003a for more detailed discussions of 

Qur‘anic interpretations and jurisprudence).   

 

The objective is more simple – to demonstrate the variety of possibilities in 

Muslim laws, and to help resist the claims to a sole truth or homogenous Islam. 

The stereotype of a single, uniform, divinely revealed ‗Islamic law‘ is false whether 

in terms of historical or empirical accuracy or as jurisprudential principle.  

However, the myth of it has been extremely useful to conservatives and the 

religious right.  As Ruud Peters has pointed out the establishment of Sharia 

legislation in the contemporary period in Pakistan, Libya, Iran and Sudan, for 

instance, has always been the result of identity politics.  Zainah Anwar (2003) 

                                                      
6 Not unlike present-day academia. 
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makes the same point for Malaysia, and goes on to document how as a result of 

playing this ‗more pious than thou‘ political game of laying claim to Muslim 

identity, it is always the most conservative and restrictive of interpretations that is 

not only legislated upon, but insisted upon as the sole legitimate position.   

 

The same trend can be seen in Muslim discourses in Nigeria regarding 

reproductive and sexual rights.  On the issue of zina, for instance, there are at least 

three discernable positions.  One is to regard zina as a sin that Allah will punish 

directly, except in the clear case of voluntary and persistent confession.  Another 

is keeping laws (often centuries old), but requiring high standards of proof and 

evidence (resulting in few prosecutions and extremely rare convictions).  The 

third is the new passing of restrictive legislation and enthusiastic prosecutions as 

an aggressive means of enforcing morality.  It is suggestive that the latter 

describes the situation in Iran and Sudan as well as Nigeria (where until the Lawal 

Kurami vs. the State judgment in September 2003, it was also without the 

safeguards of the legal defences in mediaeval jurisprudence). 

 

By continuing to misrepresent the issue as the ‗strict‘ application of a uniform 

‗Islamic law‘ - rather than actual different contents of Muslim legal opinions and 

laws -  Muslim religious extremists and essentialist identity politicians de-

legitimate progressive Muslim scholars and rights activists from demonstrating 

and establishing the legitimacy of progressive (rather than retrogressive or 

conservative) positions in fiqh and in Sharia.  Concrete knowledge of the wide 

variety of juristic opinions, as well as of options available to women in other 

Muslim countries and communities helps us resist or challenge the imposition of 
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any one way as the sole correct possibility. Knowledge of the range of 

possibilities under laws supposedly based on Muslim laws is particularly 

important for women where identity politics and fundamentalisms of various 

communities are resulting in demands for reforms in personal laws.  

 

The Genesis of  This Book 

Recently, in Nigeria, there has been much political perturbation specifically about 

the rights of women under religious laws.  This has been accompanied by a great 

deal of confusion and controversy about what those rights are or might be, as 

well as accusations of apostasy and threats of or actual violence against those 

venturing to critique (however mildly) the laws.  BAOBAB has consistently 

worked to enable and encourage the widening of discussions, prevent the 

silencing, and end the current climate of fear of expression. BAOBAB has raised 

publicly critiques of rights violations in the name of Muslim laws and Islam (as 

well as in secular and customary laws), and encouraged others to do so in kind. In 

particular, BAOBAB has been holding a series of meetings to clarify the practices, 

beliefs and laws concerning women's rights in communities of both Muslims and 

Christians.   

 

Thus, BAOBAB started a series of workshops whereby members of Muslim 

communities (members of the ulema and ordinary Muslims, rights activists, 

conservatives and progressives from different walks of life and parts of the 

country) came together for several days. During this time, they examine Quranic 

surahs and hadith, discuss both dominant and less well-known interpretations of 
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these, and look at the actual constructions of Muslim laws in countries and 

communities around the world. They do this for each of thirty or so different 

issues of particular importance to women (e.g. choice of marriage partner, rights 

to inheritance, forms of divorce, witnessing, leadership, reproductive rights, 

bodily integrity). These workshops thus examine the potential and actuality in 

Muslim laws and practices for establishing and promoting women's rights, as well 

as critiquing negative constructions and practices even when the latter are claimed 

to be Islamic.   

 

By doing so, the participants demonstrate to themselves that different Muslim 

communities have interpreted diversely and emphasised different concerns in the 

constructing of Muslim laws and practices. Thus, they understand that while 

many of these interpretations do not respect the human rights of women, others 

have. This clearly demonstrates that non-recognition of women‘s rights is not a 

necessary feature of Muslim laws.  Furthermore, it demonstrates that change and 

diversity are features of all laws enforced in society rather than the uniform 

universality claimed by the political religious right. The workshops help empower 

participants with the knowledge and confidence to challenge the assertion that 

rights violations in the name of Islam and supporting Sharia, should be ignored, 

and to work instead towards progressive visions of Muslim laws. 

 

This series of ‗Bridge-building‘ workshops includes both Muslim and non-

Muslim (largely Christian) communities in Nigeria7. Each group first analyses and 

                                                      
7 These workshops have now been extended to West Africa, at the express request of women‘s 
rights activists in Mali, Senegal, the Gambia, Liberia, Sierra Leone, Ghana, Nigeria and Benin. 
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critiques its own community‘s norms and practices, before applying that analysis 

to other communities.  Following that the groups come together to work on 

building common platforms and strategies for women‘s rights in all communities.  

In this process an informed understanding of women‘s rights issues in ‗other‘ 

communities is built, as well as laying a foundation for trust and for working 

together empathetically in practical solidarity with and for each other.   

 

An important tool in this process is the Background Document on Women‘s 

Rights in Muslim Laws and its counterpart on Christian norms and practices8. 

This book is based on the Muslim Background Document, which formed the 

basis of discussion in the workshops.  It has been so consistently demanded by 

others that BAOBAB agreed to revise and publish it. 

 

The data drawn upon in the book owes much to BAOBAB‘s participation in the 

international solidarity network, Women Living Under Muslim Laws (WLUML), 

for which BAOBAB is the coordination office for Africa and the Middle East.  

As a network (rather than a centralized organization), WLUML actively endorses 

plurality and autonomy. Rather than imposing a particular ideology, a single set of 

political objectives, a ‗proper strategy‘ or a precise form of local organization, the 

network provides access to a wide range of standpoints.  Hence, linked through 

WLUML, are activists in the Muslim world who work solely within religious 

                                                      
8 Similarly the Christian Background Document looks at Biblical scripture, arguments around their 
interpretations and at the diverse practices of Christian communities.  Thus members of Christian 
communities also analyse and recognise misogyny in Christian discourses and the necessity to 
combat the Christian religious right.  The Christian Background Document will be published 
separately. 
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frameworks, those who choose to work on purely secular grounds, as well as 

many variations in-between.  WLUML recognizes and values diversity. This 

allows individuals and groups linked through the network to autonomously 

define their priorities and strategies. 

 

WLUML‘s first collective project was an exchange programme in 1988, organised 

jointly with ISIS-WICCE (Women‘s International Cross-Cultural Exchange). 

Eighteen (18) women from fourteen (14) Muslim countries and communities 

spent eleven (11) weeks living in a Muslim environment purposefully selected to 

be radically different from their own. The experience made it clear that aspects of 

women‘s oppression that are justified by reference to Islam in one community 

might be viewed as completely alien in other Muslim communities. One 

conclusion from this experience was that women must start asserting the right to 

define for themselves the parameters of their own identity and challenge what is 

represented to us as the ‗correct‘ religion, the ‗correct‘ culture, or the ‗correct‘ 

national identity as defined and imposed by dominant groups, whether politico-

religious or secular. 

 

This standpoint informed WLUML‘s second collective project, ‗The Qur‘anic 

Interpretations by Women Meeting in 1990‘,  that brought together feminist 

theologians, historians specializing in Muslim history, experts on Muslim 

jurisprudence and activists from Muslim countries and communities. In the 

context of a wave of ‗Islamisation‘ taking place in several countries, the meeting 

sought to begin the process of breaking the male monopoly over interpretation 

and establish links between scholars working on Muslim theology and 
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jurisprudence, and women‘s groups at the grassroots.  This work was further 

continued with a second Qur‘anic Interpretations by Women Meeting in 2002, in 

Abuja (see WLUML 1997 and 2003a).  WLUML‘s third collective project, the 

international action-research Women and Law in the Muslim World Programme, 

saw groups participating in over two dozen countries over a period of some ten 

years – one of which was Nigeria in what became BAOBAB for Women‘s 

Human Rights. The Women and Law Programme was designed to explore how 

customs, laws and culture intertwine to define women‘s lives, and how the 

dynamics of religion and politics intersect with this (see WLUML 2003b). 

 

In addition to the information developed or accessed through WLUML linkages, 

BAOBAB drew on both its own data from its Women and Law Project (1993-

1996), which involved some thirty (30) individuals that included women‘s rights 

activists, social scientists, lawyers, and specialists in Muslim laws and in Arabic, as 

well as research undertaken specifically for what has become this book primarily 

by Ayesha Imam, Mufuliat Fijabi, and Hurera Akilu-Atta. 

 

We must also acknowledge the many comments and additional data provided by 

the hundreds of participants of the first nine Bridge-Building Workshops, which 

included ulema and rights activists from all over Nigeria, as well as Sierra Leone, 

Ghana, The Gambia, Liberia, Mali, Senegal, Niger and Guinea – as well as their 

encouragement and, in fact, insistence, on publishing this book.  
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ONE:  MARRIAGE 

What distinguishes the Qu‘ran in so many ways is the attention that is paid to 

social practices—how people should interact with one another.  Social 

interaction—what is correct and moral—can be viewed as abstract and 

subjective. The Qu‘ran defines what is correct and proper in legal terms, making 

the rules and codes more tangible.  A great deal of emphasis is placed on the 

family and hence, marriage.  The provisions are specific, detailed and address the 

various aspects of the institution of marriage, ranging from financial 

arrangements to child rearing and divorce.   

 

Consent to marriage 

Surahs 

There is no Qu‘ranic source for the requirement of a guardian in marriage of free 

(i.e. non-slave) women and, therefore, there is no Qu‘ranic requirement of 

needing any other person‘s consent for a free woman‘s choice of marriage 

partner9. 

 

The Prophet‘s first wife, Khadija, not only chose the Prophet for her husband, 

but proposed to him herself. 

 

                                                      
9
 Q 4:25 refers to the potential grooms of slave girls having to ask permission from the owner of the slave girl 

– some scholars have extended this to cover free girls and their fathers.  Others, like the Hanafi school, do 

not consider fathers to own daughters like slaves. 
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Hadiths 

 

There is no hadith where the Prophet arranged a marriage without the consent of 

the woman (virgin or otherwise), or acquiesced to the continuation of a marriage 

where the woman did not consent. 

 

―Malik related to me from Abdullah ibn al-Fadl from Nafi ibn Jubayr ibn Mutim 

from Abdullah ibn Abbas that the Messenger of Allah, may Allah bless him and 

grant him peace, said, "A woman who has been previously married is more 

entitled to her person than her guardian, and a virgin must be asked for her 

consent for herself, and her consent is her silence: {Al- Muwatta Hadith 28.4} 

 

Parables 

A woman‘s father gave her in marriage when she was a matron and she disliked 

that marriage. So she came and (complained) to the Prophet and he declared that 

marriage invalid. (Buhari (9:78 see also 7:69) 

 

A woman from the offspring of Ja'far was afraid lest her guardian marry her (to 

somebody) against her will, so she sent for two elderly men from the Ansar, 

'Abdur-Rahman and Mujammi', and the two sons of Jariya, and they said to her, 

"Don't be afraid, for Khansa' bin Khidam was given by her father in marriage 

against her will, then the Prophet cancelled that marriage.‖ (Buhari 9:99) 

 

It is essential to have the consent of a virgin (for the marriage). I said, "A virgin 

feels shy." The Prophet; said, "Her silence means her consent." (Buhari 9.101) 
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Once a virgin girl came to the Holy Prophet {SAW} and said that her father had 

married her to a man against her wishes. The prophet gave her the right to 

repudiate the marriage. (Abu Dawud) 

 

Ijthihad 

Best Middle Least 

PAKISTAN: The 

law is silent on an 

adult Muslim 

woman‘s capacity to 

choose her own 

partner. Cases are 

decided on the basis 

of past precedent and 

the fact that the 

Hanafi school does 

not require a wali 

(guardian) for an 

adult. Courts have 

routinely upheld an 

adult Muslim 

woman‘s right to 

marry of her own free 

NIGERIA: The freedom 

of a female to choose a 

marriage partner is often 

times determined by 

cultural influences as well 

as the age and exposure 

of the girl.  Increasingly 

the practice of consulting 

girls and young women 

about their choices is not 

adhered to. 

    

One well-known variant 

of Maliki law permits a 

father to compel his 

virgin daughter to marry, 

even without her consent 

SUDAN: Even though 

the consent of the girl is 

supposed to be verified, it 

is usually referred to her 

guardian or male relatives 

as any contrary view from 

her is not accepted. It is 

not the practice to insist 

on seeing the potential 

bride to seek her consent. 

 

GAMBIA: Some ethnic 

groups (such as. Serakule 

and Fula) or families do 

not request the consent 

of an unmarried girl, but 

will ask previously 
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choice (adult 

generally being 18+, 

but sometimes 

accepted as 16+).  

  

Young women are 

increasingly consulted 

about their choice in 

marriage but the 

marriage of a girl 

without the close 

involvement of her 

parents can often lead 

to an angry family 

reaction, in extreme 

instances ending in a 

court case or even 

murder. 

 

MALAYSIA: The 

consent of both 

partners is required 

for the marriage to be 

valid 

and fathers have often 

relied on this. 

 

However, in the case of 

Hajja Kaka and Zama 

Bukma at the Sharia 

Court of Appeal (BOS 

/SCA/CV/81/91), the 

marriage was declared 

null and void for not 

seeking the consent of 

the girl before forcing her 

into it. 

 

NIGER: There are 

differences among ethnic 

groups, classes and 

residences, for example 

Peuhl, Songhay. Amongst 

the lower classes the 

chances are a girl will not 

be asked for her consent 

and girls are often 

married off at an 

married women.  Among 

the Mandinka it is the 

practice to consult  

previously married 

women. 

 

GUINEA: There are 

independence laws which 

protect girls. In actuality, 

however, the marriage 

negotiations takes place 

amongst the parents, not 

the bride and groom.  

Further, there is usually a 

religious ceremony in a 

mosque before civil 

registration, so there is no 

official record of a 

marriage and, therefore, 

in case of those women 

seeking a divorce, no 

rights in civil law.   As a 

result, NGOs are trying 

to get marriages 
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extremely young age. 

Amongst those of a 

higher social class, it is 

more likely that young 

women will be asked for 

their consent before 

proceeding with a 

marriage.   

registered even in remote 

areas. 

 

Child marriage 

There is a common belief that one of the Prophet‘s marriages was conducted 

when the bride was 9 years old (Aisha).  However, there are also many disputes 

amongst scholars and researchers as to Aisha‘s actual age at marriage. It is known 

that the Prophet knew and played with her when she was a child as she was the 

daughter of one of his oldest companions. Some sources state that she was nearer 

to 20, some that she was 29.  The Prophet never stated his thoughts on the 

matter of child marriage.  There is nothing to indicate his support of it. 

The Prophet‘s daughter Fatima married at a much older age reported variously as 

either 19 or 21. 

 

Surahs 

There are no verses in the Qu‘ran that specify what an acceptable age for 

marriage should be.  There are verses that mention ―marriageable age‖:    
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Q 4:6: Prove orphans till they reach the marriageable age; then, if ye find them of 

sound judgment, deliver over unto them their fortune; and devour it not 

squandering and in haste... 

Ijthihad 

Best Middle Least 

TUNISIA: The 

child, both female 

and male, is protected 

from child marriage 

by the law. This is on 

the grounds that the 

marriage that the 

Prophet himself 

arranged as father 

was that of Fatima at 

age 19 and he refused 

earlier marriage for 

her. 

 

MALAYSIA: The 

minimum age for 

marriage for girls is 

sixteen (16), and 

PAKISTAN: The Child 

Marriages Restraint Act of 

1929 penalizes those 

(including fathers) who 

contract the marriage of a girl 

under 16, although the 

marriage itself remains valid. 

On reaching puberty a girl 

married as a minor can 

exercise the option of puberty 

and end the marriage. 

Although the national average 

age of marriage is now over 

20, customarily, many girls are 

still married around the age of 

14.  

 

SRI LANKA: Child 

NIGERIA: There 

are no laws guarding 

against child marriage 

(for example, girls are 

often married 

between the ages of 9 

– 14). The occurrence 

of child marriage is 

common.  

 

SUDAN: The 

minimum age of 

marriage according to 

the MPLA is 10 

years. This is, 

however, not binding 

as a girl could be 

married off before 
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eighteen (18) for 

boys.   However, it is 

not common that 

girls and boys marry 

as young as this.  

Marriage is 

considered a serious 

affair for which 

young people need to 

be prepared through 

a pre-marital course 

test.  (Although 

sometimes the 

counseling is very 

sexist). 

 

marriages (that is under 18 

years) among the Muslim 

community are rare. Social 

practices also do not favour 

this. However, there is no 

specific limitation on the 

appropriate marriageable age 

of Muslim women.  

 

SENEGAL: The marriage 

age for girls is 16 years. In 

spite of this, 30% of girls still 

marry at 15 or younger due to 

religious/customary laws 

(which 70% of population 

actually practice). 

 

MOROCCO: Marriage age is 

18 for boys and 15 for girls. 

 

JORDAN: It is 16 for boys 

and 15 for girls.  

 

SYRIA: 18 for boys and 17 

this age. 

 

IRAN: the age of 

adulthood for 

females under the law 

is nine. (9) Therefore, 

if a female gets 

married at that age, it 

is not regarded as 

child marriage. 

 

NIGER: There is 

widespread early 

marriage, ages 11-13, 

and is supported by 

the ulema who refuse 

to set a minimum age 

of marriage. 
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for girls.  

 

EGYPT: It is 18 for boys and 

16 for girls. 

 

GUINEA: Civil law states 

that it is 18 for both boys and 

girls. However, the customary 

practices involve early 

marriages, before the legal 

age. 

 

 

Right to mahr (dowry)  

The Qu‘ran clearly makes provisions for what a woman should receive 

materially from a marriage.  It outlines that a man is legally obliged to provide 

a dowry of a monetary or material nature in the event of marriage.  If the 

woman is willing to share this gift with her husband then he is free to take it, 

but only if she does this of her own accord.  If the man chooses to take 

another bride then he cannot, according to the Qu‘ran, take back any of the 

dowry he gave to his first wife.  Jurists agree that a marriage is not valid until 

the mahr is paid out.   
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Surahs 

Q 4:4: And give unto the women, (whom ye marry) free gift of their marriage 

portions; but if they of their own accord remit unto you a part thereof, then ye 

are welcome to absorb it (in your wealth). 

 

Q 4:24: …Also (prohibited are) women already married except those whom your 

right hands possess.  Thus hath Allah ordained (prohibitions) against you: except 

for these all others are lawful provided ye seek (them in marriage) with gifts from 

your property desiring chastity not lust.  Seeing that ye derive benefit from them 

give them their dowers (at least) as prescribed; but if after a dower is prescribed ye 

agree mutually (to vary it) there is no blame on you and Allah is All-Knowing, 

All-Wise. 

 

Q 4:20: But if ye decide to take one wife in place of another even if ye had given 

the latter a whole treasure for dower take not the least bit of it back: would ye 

take it by slander and a manifest wrong?  

 

Ijthihad 

Best Middle Least 

EGYPT: Women 

use the mahr to 

prepare themselves 

for the unexpected, 

PAKISTAN: Whether 

mahr is given and the 

specific amount provided 

varies widely from 

INDIA: The woman‘s right 

to mahr has gradually been 

eroded because attention is 

not paid to its payment and 
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particularly in the 

event of the man 

deciding to practice 

polygyny. 

 

IRAN: Women 

may purposely 

defer their mahr. 

This becomes a 

debt that must be 

paid by the man in 

the event of a 

divorce, before the 

marriage can be 

dissolved.  

community to 

community. Customarily, 

widows are often forced 

to relinquish their claim 

to mahr, but if the case is 

taken to court, the courts 

usually reject a 

relinquishment under 

duress. 

 

NIGER: Payment of 

mahr is accepted as 

legitimate, however, 

women are persuaded to 

accept only small 

amounts or have it 

accepted on her behalf by 

her parents. 

 

GUINEA: Malinke bride 

gifts are determined by 

complexion.  Light 

skinned women, for 

example, are given more 

negotiation. Also when it is 

paid it is usually very low. 

 

NIGERIA: Women 

frequently do not know that 

they have a right to 

negotiate for their mahr, as 

its significance is 

downplayed.  Often they 

are told that to accept a 

nominal amount (or 

nothing) is more spiritually 

rewarding – or their fathers 

decide for them what to 

take without discussing it 

with them. Mahr is often 

mixed up with the exchange 

of customary gifts between 

families. 

   In some places, as in 

Kwara state, the father of 

the bride gives a 

payment/gift to his 

daughter in the hope of 
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cattle than darker women.  

At the moment, civil law 

does specify maximum 

amounts that can be 

disbursed but customary 

practices continue.  

giving her protection and 

financial independence 

(technically this is not mahr). 

In some cases, the woman 

(that is the wife) still gets a 

mahr from her husband, but 

in others she may not 

receive one at all. 

 

GAMBIA: Often brides are 

not given their own mahr to 

control and or it becomes 

merely a part of the 

customary exchanges of 

gifts. 

 

 

Marriage Contract (additional provisions) 

Hadiths 

There are numerous examples in the Hadith and in Muslim history of women 

negotiating conditions for their marriage. For instance, Arwa Umm Musa 

required Mansur, Caliph of Baghdad, to agree (in writing) not to take a second 
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wife or a concubine while she lived.  The Grand Kadi of Cairo upheld the 

contract as valid. 

Q 4:24 :…Also (prohibited are) women already married except those whom your 

right hands possess.  Thus hath Allah ordained (prohibitions) against you: except 

for these all others are lawful provided ye seek (them in marriage) with gifts from 

your property desiring chastity not lust.  Seeing that ye derive benefit from them 

give them their dowers (at least) as prescribed. 

Ijthihad  

Best Middle Least 

MALAYSIA: There 

is a statutory marriage 

contract that states 

that wives can get a 

divorce if the 

husband does not 

maintain her or 

deserts her for four 

(4) consecutive 

months or abandons 

her for a year, or if he 

causes her harm.  

Other clauses can be 

PAKISTAN: The 1961 

Muslim Family Law 

Ordinance requires a written 

contract and the standard 

marriage contract form allows 

couples to insert any special 

conditions to the marriage, as 

well as leaving space for the 

delegated right of divorce and 

curtailments on the husband‘s 

right of divorce. Customarily, 

all clauses, which may give 

women negotiating power in 

SENEGAL: 

Although both the 

groom and bride are 

supposed to be 

present, usually the 

husband registers 

alone. Therefore, 

even when they agree 

that the marriage 

should be 

monogamous, he can 

renege on that 

agreement at any time 
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included but this is 

seldom practiced. 

 

the marriage, are crossed out. 

But increasingly women and 

their families are using these 

clauses more effectively.  

 

INDIA: Most Muslim 

marriages are not written, and 

there is no process for 

registration.  However, the 

marriage contract is often the 

starting point for the 

negotiation of a delegated 

power of divorce for the wife. 

In such cases, the contract is 

usually documented for 

record purposes and evidence 

in the event of any court 

proceedings  

 

EGYPT: More women are 

beginning to negotiate their 

marriage contract.  There is a 

standard form used by the 

registrars for marriage.  

and do whatever 

pleases him. 

 

GUINEA: Officially 

marriages take place 

at the registry with 

the groom, bride and 

witnesses.  But 

women cannot 

negotiate marriage 

conditions 

 

SIERRA LEONE: 

Imams refuse to 

register marriages 

because of the fear 

that access to 

polygyny will be 

restricted. They claim 

that it is an Islamic 

requirement. 
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Women are seldom able to 

have personally negotiated 

clauses inserted, although it 

should be possible. 

 

 

 

Polygyny10 

The issue of polygyny is one that is most subject to interpretation, and possibly 

conjecture. The Qu‘ran allows for up to four spouses for a man but also clearly 

states that one spouse is preferable.  It also attaches many conditions to the taking 

of more than one wife, and addresses the complexities of polygyny.   

 

Surahs 

 

Q 4:3: if ye fear that ye shall not be able to deal justly with the orphans marry 

women of your choice two or three or four; but if ye fear that ye shall not be able 

to deal justly (with them) then only one or (a captive) that your right hands 

possess.  that will be more suitable to prevent you from doing injustice. 

 

                                                      
10

 The practice of a man marrying more than one woman, often referred to as polygamy 
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Q 4:129: ye are never able to be fair and just as between women even if it is your 

ardent desire: but turn not away (from a woman) altogether so as to leave her (as 

it were) hanging (in the air).  if ye come to a friendly understanding and practice 

self-restraint Allah is oft-forgiving most merciful.  

 

Hadiths 

I heard Allah's Apostle who was on the pulpit, saying, "Banu Hisham bin Al-

Mughira have requested me to allow them to marry their daughter to Ali bin Abu 

Talib, but I don't give permission, and will not give permission unless Ali bin 

AbuTalib divorces my daughter in order to marry their daughter, because Fatima 

is a part of my body, and I hate what she hates to see, and what hurts her, hurts 

me." (Buhari 7:157)11 

 

A hadith from Aisha (the Prophet‘s wife) made it clear that the provision 

permitting polygyny is conditional on those men in whose care there are orphan 

girls whom they might not treat properly  

 

The Prophet forbade Ali Ibn Abu-Taleb (his son-in-law) from marrying a second 

wife, on the grounds that it would hurt his existing wife (Fatima, the Prophet‘s 

daughter). 

                                                      
11 There are three hadiths on this issue.  The other two also mention that the woman in question 
was the daughter of an old enemy of the prophet.  However, all three mention the Prophet‘s 
refusal because he did not wish Fatima to be hurt by having a co-wife (Buhari 4:342 and 5:76).   
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―(regarding) the Verse:  "And if you fear that you shall not be able to deal justly 

with the orphans..."  It is about the orphan girl who is in the custody of a man 

who is her guardian, and he intends to marry her because of her wealth, but he 

treats her badly and does not manage her property fairly and honestly. Such a 

man should marry women of his liking other than her, two or three or four.‖ 

(Buhari 7:35) 

 

Ijthihad 

Best Middle Least 

TUNISIA: 

Monogamy is 

the law and 

polygyny is 

banned.  The 

basis is Qu‘ran 

4:3, which 

refers to one 

wife being best, 

so the law aims 

for the 

recommended 

best position 

for the people 

to follow. 

PAKISTAN: The Muslim Family Law 

Ordinance {section 6} does not ban 

polygyny but the husband has to seek 

permission from the Arbitration Council 

of his existing wife‘s area of residence 

before taking another wife. Any deferred 

dower becomes instantly payable if the 

husband fails to follow the legal 

procedure for additional marriages. 

 

BANGLADESH:  The Dissolution of 

Muslim Marriages Act has been 

amended to make polygyny without 

Arbitration Council permission a valid 

ground for divorce. 

IRAN: After the 

revolution, 

polygyny was again 

permitted under 

law. This is unlike 

the restraints in the 

Family Protection 

Laws, which was in 

place before the 

revolution. 

 

NIGERIA: There 

are no clearly spelt 

out laws restraining 

or encouraging 
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TURKEY: It 

is illegal for a 

man to have 

more than one 

wife.  

 

MALAYSIA: The Islamic Family Law 

of most states prefers monogamy. The 

permission for polygyny is based on 

strict conditions defined as just and 

necessary (e.g. the wife is insane or 

barren), the economic status of the 

husband (ability to support a second 

family), ability to treat all wives equally, 

and that it causes no harm to the existing 

wife (spiritually, physically or mentally).  

The court also takes into consideration 

the consent (or lack of consent) of the 

existing wife. 

 

SENEGAL:  At the time of the first 

marriage the husband is required to state 

whether he will be monogamous or how 

many wives (up to 4) he intends to take.  

The intention is that the wife can make a 

choice about whether or not she will 

enter into a marriage that may become 

polygynous.  However, in many cases 

the husband refuses to choose – 

polygyny (except 

that 4 should be the 

maximum). 

But the general 

belief is that it is 

allowed to practice 

polygyny without 

restraint (other than 

the number).  In 

fact, it is often even 

encouraged by 

men, as if it were a 

duty. 

 

SUDAN: The 

MPLA {1991} 

states the rights of 

men to polygynous 

marriage. The law 

fails to give the wife 

the right to divorce 

when her husband 

takes another wife. 
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therefore leaving the door open for 

polygyny.  The woman is then left only 

to consider whether or not she will agree 

to marry him.  

 

GUINEA: There is a statute of 

monogamy in the Code de la Famille, and 

unless a woman is infertile or has an 

infectious illness, a man cannot take 

another wife12.  

 

 

Equal Treatment of Wives in a Polygynous Marriage 

Surahs 

Q 4:3: If ye fear that ye shall not be able to deal justly with the orphans marry 

women of your choice two or three or four; but if ye fear that ye shall not be 

able to deal justly (with them) then only one or (a captive) that your right 

hands possess.  That will be more suitable to prevent you from doing injustice. 

 

 

 

                                                      
12

 This provision only became effective in Guinea after each member of government had become 
polygynous. Men also threaten to divorce existing wives if permission is not given to marry another 
wife 
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Q 4:129: Ye are never able to be fair and just as between women even if it is your 

ardent desire: but turn not away (from a woman) altogether so as to leave her (as 

it were) hanging (in the air).  If ye come to a friendly understanding and practice 

self-restraint Allah is Oft-Forgiving Most Merciful. 

 

Ijthihad 

Best Middle Least 

EGYPT: The woman can 

seek divorce even when it is 

not stated initially in the 

marriage contract that she 

would divorce him if he 

marries another wife, which 

affects the treatment given to 

her.  

 

PAKISTAN: The Dissolution 

of Muslim Marriages Act 

allows a woman to seek 

divorce if her husband fails to 

treat her equitably in a 

polygamous marriage.  

 

NIGERIA: It is not 

the norm, however, the 

courts have upheld the 

principle of equal 

material treatment 

between wives as is 

seen in Falmata 

Kundali vs. Awana 

Zarami in Maiduguri, in 

1994 {Case No 27/94, 

Uje Area Court 2}. The 

plaintiff Falmata won 

her case for equal 

treatment (in gifts and 

maintenance between 

her and her co-wife 

SUDAN: There is 

no mention in the 

law of equal 

treatment of co-

wives. 

 

GAMBIA: There is 

no legal recourse 

for equal treatment 

of co-wives 
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 from their husband 

Awana.) 

 

Right to Maintenance in Marriage 

The Qu‘ran states that a man is morally and legally obligated to provide for his 

wife‘s basic needs.  It specifically mentions that a pregnant woman should be 

provided for properly and that a husband should ―spend‖.   

Surahs 

Q 65:6: Lodge them where ye dwell, according to your wealth, and harass them 

not so as to straiten life for them. And if they are with child, then spend for them 

till they bring forth their burden. Then, if they give suck for you, give them their 

due payment and consult together in kindness; but if ye make difficulties for one 

another, then let some other woman give suck for him (the father of the child). 

Let him who hath abundance spend of his abundance, and he whose provision is 

measured, let him spend of that which Allah hath given him. Allah asketh naught 

of any soul save that which He hath given it. Allah will vouchsafe, after hardship, 

ease. 

 

Q 2:233: Mothers shall suckle their children for two whole years; (that is) for 

those who wish to complete the suckling. The duty of feeding and clothing 

nursing mothers in a seemly manner is upon the father of the child. No one 

should be charged beyond his capacity. A mother should not be made to suffer 

because of her child, nor should he to whom the child is born (be made to suffer) 
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because of his child. And on the (father's) heir is incumbent the like of that 

(which was incumbent on the father). If they desire to wean the child by mutual 

consent and (after) consultation, it is no sin for them; and if ye wish to give your 

children out to nurse, it is no sin for you, provided that ye pay what is due from 

you in kindness. Observe your duty to Allah, and know that Allah is Seer of what 

ye do. 

 

Ijthihad 

Best Middle Least 

PAKISTAN: 

Maintenance of the 

wife cannot be 

withheld not even on 

the grounds that she 

was disobedient. 

However, social 

attitudes mean that 

lower courts often 

reject maintenance 

pleas when the wife 

leaves the marital 

home (even if this 

was due to violence). 

The law does not 

 NIGERIA: The woman can 

seek a divorce due to lack of 

proper maintenance by the 

husband. The case between 

Fatimah Aliyu and Jilia at the Area 

Court Grade 1 Sokoto in 1988 

{Case AC/GK/SK/CD/FR/53/88} is 

such an example. The marriage 

was dissolved on the grounds of 

lack of maintenance. 

 

There is no information on any 

cases where maintenance within 

marriage was enforced by the 

courts (except in the Army, where 

EGYPT: Any 

divorce due to 

confirmed lack of 

maintenance by 

the husband is 

temporary. 

 

PAKISTAN: In 

most cases, while 

the law allows 

divorce (with 

mahr due) on the 

grounds of non-

maintenance, the 

attitudes of 
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assume a wife is 

being maintained if 

she is living in the 

marital home. 

 

 

payment may be given directly to 

the only recognized wife). 

However, in Hama Haladu vs. 

Abubakar Ajani (case no 62/95 

Upper Area Court 2 Maiduguri), it 

was established that breast-

feeding women had a right to be 

maintained and in better than 

usual terms by the father or 

husband. 

 

MALAYSIA: The standard 

marriage contract gives the right 

to a wife to divorce in the event 

of lack of maintenance for 4 

consecutive months. 

lawyers and 

judges result in 

the fact that most 

women are 

advised to seek or 

are granted khul 

divorce in which 

the woman may 

forfeit her mahr 

and also 

maintenance 

during iddah. 

 

 

 

Treatment of Wives 

Surahs 

Q 4:19: O ye who believe! It is not lawful for you forcibly to inherit the women 

(of your deceased kinsmen), nor (that) ye should put constraint upon them that 

ye may take away a part of that which ye have given them, unless they be guilty of 
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flagrant lewdness. But consort with them in kindness, for if ye hate them it may 

happen that ye hate a thing wherein Allah hath placed much good. 

Q 4:34: As to those women on whose part ye fear disloyalty and ill-conduct 

admonish them (first) (next) refuse to share their beds (and last) beat them 

(lightly); but if they return to obedience seek not against them means (of 

annoyance). 

Q 65:6: Lodge them where ye dwell, according to your wealth, and harass them 

not so as to straiten life for them. And if they are with child, then spend for them 

till they bring forth their burden. Then, if they give suck for you, give them their 

due payment and consult together in kindness; … 

Q 30:21: And of His signs is this: He created for you helpmates from yourselves 

that ye might find rest in them, and He ordained between you love and mercy. 

Lo, herein indeed are portents for folk who reflect. 

Hadiths 

The Prophet (peace be upon him) said, "None of you should flog his wife as he 

flogs a slave and then have sexual intercourse with her in the last part of the day." 

Buhari 7:132 
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Ijthihad 

Best Middle Least 

MALAYSIA: 

Domestic 

violence is a 

crime.   In 

addition, 

emotional 

violence is 

recognized as 

well as physical 

violence. 

 

TURKEY: 

There is a law on 

domestic violence 

including the 

right to make 

husbands leave 

the marital home 

if they mistreat 

their wives. 

 

 

PAKISTAN: 

Cruelty 

(whether verbal 

or physical) is 

one of the 

grounds for 

divorce, but 

marital rape is 

no longer 

recognized as a 

criminal 

offence 

following 

amendments in 

1979 under the 

Hudood 

Ordinances. 

 

SUDAN: Even though judicial divorce 

can be sought on these grounds, it can 

only be granted if two men testify to 

this or if the husband admits to 

mistreating his wife. 

NIGERIA: There exist a number of 

cases in which issues of physical 

domestic violence are addressed. For 

example, in Maiduguri, in 1993  

{BOS/SCA/CN/ISN/93} between 

Fatimatu Hussein and M. Mahum, the 

marriage was dissolved after repeated 

warnings to Fatimatu‘s husband to stop 

battering her.  Similarly, in Hadiza 

Isyaku and Lawal Amin at Area Court 

No 11 Suit No314/93, the court 

granted divorces following complaints 

of incessant hurt by the husband. 

However, neither verbal nor emotional 

cruelty has been recognized by Nigerian 

laws and courts as forms of domestic 

abuse. 
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Section 55 of the Penal Code in 

northern NIGERIA states ―Nothing is 

an offence which does not amount to 

the infliction of grievous hurt upon any 

person and which is done …by the 

husband for the purpose of correcting 

his wife; such husband and wife thereby 

being subject to any native law or 

custom in which such corrections are 

recognized as ―lawful‖. 

  

Wives are expected to ‗be patient‘.  Law 

enforcement agents are seldom willing 

to deal with complaints of domestic 

violence; hence frequently men will 

actually kill their wives, before the police 

will act.  There is no guarantee that they 

will act even then. 
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TWO:   DIVORCE 

 

Divorce by unilateral repudiation by husband (talaq) 

There is no Qu‘ranic provision that states that only men shall have a unilateral 

right of divorce. 

 

Ijthihad 

  

In all Muslim communities talaq is a 

right of men. However, some 

countries have legislated a variety of 

procedures (both judicial and 

procedural) while others do not 

require specific procedures. Countries 

which have such legislation vary on 

the extent to which these procedures 

are enforced.  

NIGERIA: Unilateral repudiation by 

the husband – with no necessity for 

discussion or reasonable offence on 

the part of the wife - is the most 

common form of divorce in Muslim 

communities. 

 

 

Delegated power of unilateral repudiation to women 

In fact the Qu‘ran states that a woman can divorce her husband if she so desires.   

 

Surahs 

Q 33:28-29: O prophet, say to your wives: if you seek this life and all its finery, 

come, I will make provisions for you and release you honorably. But if you seek 
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Allah and his Apostle and the Hereafter, know that Allah has prepared a rich 

reward for those of you who do good works. 

 

Hadiths 

 

Allah's Apostle gave us the option (to remain with him or to be divorced)  

(Buhari 7:188) 

 

Ijthihad 

The views on women instigating divorce are polarized.  There appears to be no 

middle ground.   

 

Best Least 

INDIA, PAKISTAN and EGYPT: Women 

can negotiate for a delegated power of divorce 

as part of their marriage contract. This would 

mean that if they wish to divorce, they neither 

have to go to court, nor pay any khul 

(compensation) to the husband they are 

divorcing. 

NIGERIA: It is virtually 

unknown for women to 

negotiate a delegated power 

of divorce  

 

 

Divorce by mutual agreement (mubarah) 

The Qu‘ran encourages reconciliation in matters of dispute between 

husbands and wives but if reconciliation is not possible then divorce is 
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accepted.  It clearly states that a woman can instigate divorce if she is 

unhappy or afraid, but a peaceful divorce is ideal, one where both sides are in 

mutual agreement of the terms and need for the divorce.   

 

Surahs 

 

Q 4:128: If a woman feareth ill treatment from her husband, or desertion, it 

is no sin for them twain if they make terms of peace between themselves. 

Peace is better. But greed hath been made present in the minds (of men). If 

ye do good and keep from evil, Lo! Allah is ever informed of what ye do. 

 

Ijthihad 

Best Middle Least 

INDONESIA: Both 

husband and wife have the 

right to apply for divorce 

 

PHILLIPINES: Though 

not stated in the Codes, 

mubarah is practiced by 

Muslim Filipinos 

 

 

NIGERIA: The families of the 

wife and husband often 

negotiate a divorce that is 

mutually agreed upon. 

 

This practice is also prevalent in 

BANGLADESH, PAKISTAN 

and INDIA. 

 

Mubarah is alos practiced to 

some extent in SRI LANKA 
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Divorce:  Payment by the wife to the husband (khu‟l) 

The Qu‘ran states that in the event of a divorce, a man cannot ask a woman to 

return what he gave her at the time of the marriage (mahr) or what he gave her 

during the marriage.  If the woman chooses to pay her way out of the marriage 

then it is lawful for the man to accept that.  This payment has been translated as 

―ransom‖.   

 

Surahs 

 

Q 2:229: Divorce must be pronounced twice and then (a woman) must be 

retained in honor or released in kindness. And it is not lawful for you that ye 

take from women aught of that which ye have given them, except (in the 

case) when both fear that they may not be able to keep within the limits 

(imposed by) Allah. And if ye fear that they may not be able to keep the 

limits of Allah, in that case it is no sin for either of them if the woman 

ransoms herself. These are the limits (imposed by) Allah. Transgress them 

not. For whoso transgresseth Allah's limits: such are wrongdoers. 

 

Q 4:128: If a woman feareth ill treatment from her husband, or desertion, it 

is no sin for them twain if they make terms of peace between themselves. 

Peace is better. But greed hath been made present in the minds (of men). If 

ye do good and keep from evil, Lo! Allah is ever Informed of what ye do. 
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Hadith 

 

Malik said that divorce was ratified for a woman who ransomed herself from her 

husband, when it was known that her husband was detrimental to her and was 

oppressive for her, and it was known that he wronged her, and he had to return 

her property to her. (Al Muwatta 29:32) 

 

Ijthihad 

Best Middle Least 

PAKISTAN: A 

landmark case in 1967 

established that khul is 

not dependent upon the 

permission of the 

husband and that it is for 

the court to determine 

the compensation, if any, 

to be paid by the wife. In 

cases of divorce due to 

violence or non-

maintenance, courts will 

often not enforce 

compensation. Khul 

remains valid even if the 

NIGERIA: A woman can 

seek this type of divorce if she 

is not happy with going to 

court. In most cases she 

returns the mahr to the 

husband as seen in the case 

between Fatimatu Hussein 

and M. Mahum, in 1993 {case 

No BOS/SCA/CV/ISN/93}  

    However, she may be 

asked to give a sum that is 

lesser or (often) greater than 

her mahr in order to free 

herself, even if she has been 

married for many years and 

However, in 

NIGERIA also, 

judges may 

require women to 

seek khu‘l 

divorces, when 

they could get 

fasq divorces (see 

below) without 

having to make 

any payments to 

the husband. 

 

Also, there have 

been cases when 
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wife fails to pay the 

amount and the husband 

has to file a separate suit 

for recovery of 

compensation. 

 

had children with the 

husband. 

    This is the most common 

form of divorce initiated by 

women, because they do not 

have to give reasons, and do 

not require husbands‘ 

agreement to divorce. 

husbands 

demand huge 

khu‘l payments. 

 

 

 

Divorce in court of the basis of specified grounds (fasq) 

If a woman fears for her well-being then she is within her rights to seek a divorce 

from her husband. 

 

Surahs 

 

Q 4:128: If a woman feareth ill treatment from her husband, or desertion, it 

is no sin for them twain if they make terms of peace between themselves. 

Peace is better. But greed hath been made present in the minds (of men). If 

ye do good and keep from evil, Lo! Allah is ever Informed of what ye do. 

 

Hadiths 

 

Malik said that divorce was ratified for a woman who ransomed herself from 

her husband, when it was known that her husband was detrimental to her 
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and was oppressive for her, and it was known that he wronged her, and he 

had to return her property to her (Al Muwatta 29:32) 

 

Ijthihad 

Best Middle Least 

IRAN: Both the 

husband and wife can 

seek for divorce 

individually or mutually 

via a court process. The 

Iranian marriage 

contract contains a 

number of conditions, 

which, if violated by the 

husband automatically 

enable the wife to seek 

divorce.  

 

MALAYSIA, 

TUNISIA and 

INDONESIA: 

Dissolution of marriage 

can be authorised 

through the courts and 

NIGERIA: Recognized grounds are: 

the failure of the husband to provide 

maintenance (shelter, food, medical  

expenses, clothing); defect on the part 

of the husband or wife - for example, if 

the husband or wife is insane, or 

impotent or frigid, this can be a reason 

for divorce; prolonged absence; injury 

or discord between the wife and 

husband; failure to provide sexual 

satisfaction; and, refusal of the husband 

to enable wife to undertake her religious 

obligations.  For instance, if a wife is 

refused to go on pilgrimage, this can be 

a reason for divorce, if she wishes. The 

Maliki school recognizes cruelty as one 

of the grounds for divorce 

     In case no. 

AC/GK/SK/CD/FR/53/88 between 

SUDAN: 

The wife 

can only 

seek for 

divorce on 

medical 

grounds, 

but it must 

be 

established 

that the 

complaint 

was not a 

factor at 

the time of 

contracting 

the 

marriage. 
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largely the same 

grounds are available to 

women and men. 

 

PAKISTAN and 

BANGLADESH: The 

Dissolution of Muslim 

Marriages Act provides 

9 grounds (including 

cruelty, desertion, non-

maintenance, 

impotence, inequitable 

treatment with co-

wives, insanity, 

imprisonment, leprosy 

and STDs, and ‗any 

other grounds 

recognized under 

Muslim law‘).  

Fatimah Aliyu vs. Jilia Gardi at the Area 

Court Grade1 Sokoto, the court granted 

her request for divorce following severe 

beatings and non provision of food and 

clothing by her husband. She had only 

to pay twenty Naira (=N=20.00) for the 

certificate of divorce. 

    However, often the courts require 

women to go through a khul divorce 

and pay their husbands – even when 

they have grounds for a fasq divorce, 

where no payment is required. 

 

 

 

Divorce on the grounds of not seeking consent 

Once a virgin girl came to the Holy Prophet {SAW} and said that her father had 

married her to a man against her wishes. The prophet gave her the right to 

repudiate the marriage (Abu Dawud) 
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Hadiths 

A woman from the offspring of Ja'far was afraid lest her guardian marry her (to 

somebody) against her will. So she sent for two elderly men from the Ansar, 

'Abdur-Rahman and Mujammi', the two sons of Jariya, and they said to her, 

"Don't be afraid, for Khansa' bint Khidam was given by her father in marriage 

against her will, then the Prophet cancelled that marriage (Buhari 9:99) 

 

Ijthihad 

Best Middle Least 

TUNISIA: 

There is  a 

provision for the 

direct consent of 

both parties to 

decide to divorce. 

 

SENEGAL: 

There is a 

provision for the 

woman to seek 

divorce on these 

grounds. 

NIGERIA: There are cases at 

the Sharia Courts of Appeal 

where divorces were granted on 

the grounds of the absence of 

the girl/woman‘s consent when 

the marriage was contracted. 

For instance, in Haja Kaka and 

Zama Bukma in Borno 

(BOS/SCA/CV/81/91), the 

marriage was dissolved on the 

grounds that Haja‘s consent 

was not sought before the 

marriage was consummated. 

INDIA: It is difficult to 

determine if the 

consent of the bride is 

given willingly or not 

(as elsewhere). Thus, 

divorce on this ground 

is very difficult to grant. 

IRAN: Divorce will 

not be granted simply 

because the woman did 

not give her consent at 

the time of the marriage 

contract. 
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Maintenance during the three-month waiting period after divorce (iddah) 

The Qu‘ran states that husbands must maintain and provide for their wives and 

children during the three-month waiting period after divorce.   

 

Surahs 

Q 65: 6: Lodge them where ye dwell, according to your wealth, and harass them 

not so as to straiten life for them. And if they are with child, then spend for them 

till they bring forth their burden. Then, if they give suck for you, give them their 

due payment and consult together in kindness; but if ye make difficulties for one 

another, then let some other woman give suck for him (the father of the child). 

Q 2: 241: For divorced women, maintenance should be provided on a reasonable 

scale 

 

Ijthihad 

Best Middle Least 

NIGERIA: Under the law women 

are entitled to adequate 

maintenance and kind treatment 

while undergoing the waiting period 

during divorce. They are not to be 

maltreated, as in Case 

PAKISTAN and 

BANGLADESH: 

Although the MFLO 

provides for 

maintenance of wives 

and during iddah, 

MALAYSIA, 

SENEGAL 

and 

INDONESIA 

A woman may 

be disqualified 
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KAS/SCA/CV/M/95 at the Sharia 

Court of Appeal, Kogi involving 

Jumai Yaqub and Adamu Idah.  

 In practice most women leave (by 

choice or otherwise) immediately 

the divorce is pronounced. 

 

YEMEN: Regardless of the type of 

divorce, it is the husband that leaves 

the house for the wife. 

IRAN:  Laws make actual payment 

of financial settlement a condition 

to final decree of  talaq or faskh 

divorce 

maintenance orders 

are notoriously 

difficult to enforce, 

especially in countries 

where very few men 

are employed in the 

formal sector. 

 

TURKEY, 

CENTRAL ASIAN 

REPUBLICS 

In most cases, 

maintenance awards 

are inadequate 

from receiving 

maintenance, 

even during the 

iddah period, if 

se has been 

judged 

‗disobedient‘ or 

‗at fault‘. 

 

 

 

 

Compensation / provision for women after divorce13  

The Qu‘ran encourages, as a mark of graciousness, to provide for a wife after 

divorce. Companions of the Prophet gave their divorced wives 

compensation, for example, Abdul ar Hahman Ibn Awf was reported to have 

given his divorced wife a slave girl as compensation for her divorce.  (Al 

Muwatta 29:45-46)   

                                                      
13

 Other than during iddah 
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Surahs 

 

Q 2:236: …It is no sin for you if ye divorce women while yet ye have not 

touched them, nor appointed unto them a portion. Provide for them, the rich 

according to his means, and the straitened according to his means, a fair 

provision. (This is) a bounden duty for those who do good. 

 

Q 2:241: For divorced women a provision in kindness: a duty for those who ward 

off (evil).  

 

Ijthihad 

Best Middle Least 

IRAN: Before a divorce initiated by the 

husband can be registered, he has to pay 

whatever remains of the mahr and nafaqa 

owed the woman.  If the court rules that 

the wife is not at fault, she must be paid 

wages for housework during the time of 

marriage  

 

TUNISIA: If the divorce is a result of 

no-fault of either party, the court may 

award compensation for the wife. The 

PAKISTAN: Such 

provisions are not 

recognized unless 

so indicated in the 

couple‘s marriage 

contract.  

 

BANGLADESH: 

A recent landmark 

decision granted 

post-divorce 

NIGERIA: 

There are no 

laws or 

practices to 

support the 

provision for 

women after 

divorce (after 

the short 

period of the 

iddah) no 
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wife may ask that her compensation be 

paid on a monthly basis.  

 

MALAYSIA: The principles of 

recompense for domestic labor, the 

compensation for women divorced 

through no fault of their own, and of 

contributing to the building up of the 

matrimonial property are recognized.  A 

divorced woman may be entitled to up 

to 50% of the matrimonial property. 

maintenance to a 

woman but the 

case is now in 

appeal. 

matter how 

long they 

have been 

married 

before being 

repudiated or 

divorced. 
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THREE:  CHILD CUSTODY14 AND GUARDIANSHIP15  

 

The Qu‘ran specifically states that the birth mother should breast feed her child 

for at least two years if that is what she chooses to do.  The father is charged with 

ensuring that the child‘s basic needs are met, as well as those of the nursing 

mother.  The weaning of the child should be done by mutual consent, thus 

indicating that both parents should be involved in the decision making process 

where their child is concerned.   

 

Surahs 

 

Q233: Mothers shall suckle their children for two whole years; (that is) for those 

who wish to complete the suckling. The duty of feeding and clothing nursing 

mothers in a seemly manner is upon the father of the child. No one should be 

charged beyond his capacity. A mother should not be made to suffer because of 

her child, nor should he to whom the child is born (be made to suffer) because of 

his child. And on the (father's) heir is incumbent the like of that (which was 

incumbent on the father). If they desire to wean the child by mutual consent and 

(after) consultation, it is no sin for them; and if ye wish to give your children out 

to nurse, it is no sin for you, provided that ye pay what is due from you in 

kindness. Observe your duty to Allah, and know that Allah is Seer of what ye do. 

 

 

                                                      
14 Physical care 
15

 Legal control 
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Ijthihad 

Best Middle Least 

TURKEY: 

Both the 

women and 

men have 

equal rights 

when it 

comes to 

child custody. 

The mother 

is given 

priority when 

deciding on 

custody while 

the husband 

is considered 

the chief 

financial 

supporter. 

 

 

NIGERIA: The mother (and then other 

women, relatives on the mother‘s side, 

followed by other women relatives on the 

father‘s side) is supposed to take custody of 

the child in Maliki law. 

   In practice, in northern Nigeria, most 

frequently the mother does not get custody 

unless she fights for it.  Often she will even 

be denied access to the children.  Mothers 

are often forced to give up custody, because 

fathers will not pay maintenance.  In the 

south, women may be left with custody, but 

refused financial support for the children. 

  Fathers can be prosecuted for failure to do 

this as in Abubakar Aajam and Hauwa 

Haladu, in 1995 {Case No 62/95}, Upper 

Area Court Maiduguri.    Generally men 

remain guardians of the children, but 

women may also seek guardianship, for 

instance in Jatau v. Mamman Hajiya, the 

Sharia Court of Appeal Bauchi State upheld 

custody rights of the mother‘s to her 4 year 

SENEGAL: 

Custody of the 

child is given to 

the father.  

 

SUDAN: The 

children are in 

the mother‘s 

custody until 

the age of 7 

and 9 

respectively for 

boys and girls. 

They are 

entitled to 

financial 

support for 

only this period 

from the father 

except if a girl 

is married and 

loses her 
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old daughter. Case No KAS/SCA/CV/ 

M/95 at the Sharia Court of Appeal, Kogi 

involving Jumai Yaqub and Adamu Idah, 

the mother successfully claimed the right to 

the custody of her male child and allowance 

for his maintenance. 

     Nonetheless enforcement of child 

maintenance payments is difficult. 

 

PAKISTAN: Fathers are obliged to 

maintain children even if they do not have 

custody. The courts generally assume the 

child‘s welfare lies with the mother, but if 

she remarries a man who is not closely 

related to the children she may lose custody, 

especially of older girls. There is no case yet 

where a court has granted a non-Muslim 

mother custody of Muslim children. Fathers 

remain the ‗natural guardian‘ and continue 

to be able to determine major life questions 

– or unduly interfere – in the mother‘s 

handling of the children. 

husband. 

 

INDIA: The 

1986 Bill on 

Protection of 

rights on 

divorce states 

that while the 

mother takes 

custody of the 

child till a 

certain age the 

father is only 

responsible for 

maintenance till 

the age of two, 

no matter who 

is taking 

custody.  
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FOUR:   INHERITANCE16 

 

The Qu‘ran is very thorough and specific about providing for those left behind 

when the main wage earner dies.  It addresses the needs of children, parents, and 

spouses.  It also cautions against the stealing and/or mishandling of bequeathals 

and inheritance.   

 

Surahs 

 

Q4: 10: Lo! Those who devour the wealth of orphans wrongfully, they do but 

swallow fire into their bellies, and they will be exposed to burning flame. 

 

Q 2:180:  It is prescribed for you, when one of you approacheth death, if he leave 

wealth, that he bequeath unto parents and near relatives in kindness. (This is) a 

duty for all those who ward off (evil). 

 

Q 4:33: And unto each We have appointed heirs of that which parents and near 

kindred leave; and as for those with whom your right hands have made a 

covenant, give them their due. Lo! Allah is ever witness over all things. 

 

 Q 4:7: Unto the men (of a family) belongeth a share of that which parents and 

near kindred leave, and unto the women a share of that which parents and near 

kindred leave, whether it be little or much a legal share. 

 

                                                      
16

 Including wills and bequests 
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Q 2:240: In the case of those of you who are about to die and leave behind them 

wives, they should bequeath unto their wives a provision for the year without 

turning them out, but if they go out (of their own accord) there is no sin for you 

in that which they do of themselves within their rights. Allah is Mighty, Wise. 

 

Q 4:11-12: Allah chargeth you concerning (the provision for) your children: to 

the male the equivalent of the portion of two females, and if there be women 

more than two, then theirs is two-thirds of the inheritance, and if there be one 

(only) then the half. And to his parents a sixth of the inheritance, if he have a son; 

and if he have no son and his parents are his heirs, then to his mother 

appertaineth the third; and if he have brethren, then to his mother appertaineth 

the sixth, after any legacy he may have bequeathed, or debt (hath been paid). 

Your parents or your children: Ye know not which of them is nearer unto you in 

usefulness. It is an injunction from Allah. Lo! Allah is Knower, Wise. 

 And unto you belongeth a half of that which your wives leave, if they 

have no child; but if they have a child then unto you the fourth of that which they 

leave, after any legacy they may have bequeathed, or debt (they may have 

contracted, hath been paid). And unto them belongeth the fourth of that which 

ye leave if ye have no child, but if ye have a child then the eighth of that which ye 

leave, after any legacy ye may have bequeathed, or debt (ye may have contracted, 

hath been paid). And if a man or a woman have a distant heir (having left neither 

parent nor child), and he (or she) have a brother or a sister (only on the mother's 

side) then to each of them twain (the brother and the sister) the sixth, and if they 

be more than two, then they shall be sharers in the third, after any legacy that may 

have been bequeathed or debt (contracted) not injuring (the heirs by willing away 
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more than a third of the heritage) hath been paid. A commandment from Allah. 

Allah is Knower, Indulgent. 

 

Qu‘ran 2:180-18:1 And whoso changeth (the will) after he hath heard it the sin 

thereof is only upon those who change it. Lo! Allah is Hearer, Knower. 

But he who feareth from a testator some unjust or sinful clause, and maketh 

peace between the parties, (it shall be) no sin for him. Lo! Allah is Forgiving, 

Merciful. 

 

Hadiths 

 

I asked 'Abdullah bin Abi 'Aufa, "Did the Prophet make a will (to appoint his 

successor or bequeath wealth)?" He replied, "No." I said, "How is it prescribed 

then for the people to make wills, and they are ordered to do so while the 

Prophet did not make any will?" He said, "He made a will where he 

recommended Allah's Book.‖ (Buhari 6.540) 

 

The Messenger of Allah, may Allah bless him and grant him peace, said, "It is the 

duty of a Muslim man who has something to be given as a bequest not to spend 

two nights without writing a will about it." (Al-Muwatta 37.1)  

 

 

 

 

 



WOMEN’S RIGHTS IN MUSLIM LAWS 

 77  

Ijthihad 

Best Least 

PAKISTAN: Courts have consistently 

upheld women‘s rights to inheritance 

including moveable and immovable 

property like agricultural land.  

Unfortunately very few inheritance 

cases reach the court. 

 

TURKEY:  The principle of equal 

shares in inheritance for females and 

males has been adopted.  This is done 

on the grounds that the proper 

relations and customs of 7th century 

tribal Arabia, which made this 

provision an advantage for women, no 

longer pertains today in practice.  

NIGERIA: Q 4:11-12 is followed.    

     Frequently, the practice is that 

women are maneuvered out of 

inheriting land and property.  This is 

applied to daughters but especially 

to wives. 

     However, women in some parts 

of the country are still being 

inherited as part of the property 

themselves. 

   Women may also be prevented 

from inheriting property (especially 

land) from their deceased husbands. 

    In some places also there is a 

strong belief that it is not permitted 

to make a will at all. 

 

 

Widows and remarriage 

The Qu‘ran does not encourage forcing widows to marry the kinsmen of their 

deceased husband.  It also states clearly that men cannot legally force their 

kinsmen‘s widow to marry them.   
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Surahs 

 

Q4: 19: O you who believe! It is not lawful for you forcibly to inherit the women 

(of your deceased kinsmen), nor (that) ye should put constraint upon them that 

ye may take away a part of that which ye have given them, unless they be guilty of 

flagrant lewdness. But consort with them in kindness, for if ye hate them it may 

happen that ye hate a thing wherein Allah hath placed much good. 

 

Ijthihad 

Middle Least 

PAKISTAN: Once the iddah 

period is over, divorced women 

and widows have the right to 

choose whom they want to marry, 

but widows in bride-price practice 

areas may be forced to marry the 

dead husband‘s brother or pay his 

family compensation for their 

―release‖. 

 NIGERIA: In some parts of the 

country  for example, in the South West 

and North East, especially in the rural 

areas, some women are still being 

―inherited‖ against their will as wives by 

relatives of their husbands.  If they 

refuse, their rights to inheritance or 

custody of (or even access to) their 

children) may be denied – as in Kwara 

and Edo states. 

     There is no bar to divorced women 

re-marrying. 
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FIVE:    EQUALITY BETWEEN WOMEN AND MEN 

 

For the most part the Qu‘ran states clearly that men and women are equal and 

partners in living a moral and righteous life, that is, they must help one another 

stay on the right path.  The symbiotic nature of the lives of men and women is 

made clear.  One verse states that: ―men have a degree of advantage‖ (Q 28:229).  

What that advantage is and to what degree is never clearly stated and is therefore 

subject to interpretation. The material point could be that it is really the only line 

out of several verses that makes any reference to the advantage of men over 

women.  The word advantage itself connotes varying ideas.     

 

Surahs 

 

Q 28:229: And women shall have rights similar to the rights against them 

according to what is equitable; but men have a degree (of advantage) over them.  

(Yusuf Ali)  

 

Q 28:229: And they (women) have rights similar to those (of men) over them in 

kindness, and men are a degree above them.. (Pickthall) 

 

Q 9:72: The believers, men and women, are protectors one of another: They 

enjoin what is just and forbid what is evil.   (Yusuf Ali)  

 

Q 9:72: And the believers, men and women, are protecting friends one of 

another; they enjoin the right and forbid the wrong. (Pickthall) 
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Ijthihad 

 

Best Middle Least 

TURKEY and 

TUNISIA: There are 

provisions for shared 

responsibilities and 

rights in the family 

decision-making, and 

non-recognition of male 

headship of households. 

 ALGERIA, MOROCCO 

and EGYPT: Laws and 

customs ensure that women‘s 

status is subjugated. There is 

legal inferiority of women 

within the family. 

 

EGYPT, IRAN, 

MALAYSIA and SUDAN: 

A wife‘s obedience to her 

husband is codified under the 

law. Women are not equal to 

men on this basis. A wife 

must submit to her husband 

and failure to do so is a 

punishable offence or 

forfeiture of her rights in 

marriage 
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SIX: OWNERSHIP OF PROPERTY 

The Qu‘ran is specific about a woman‘s right to own property.  It is mentioned 

enough to indicate that women owning and controlling their own property was a 

natural state of affairs during the Prophet‘s (pbuh) time. 

Surahs 

Q 4:32-33:  And covet not the thing in which Allah hath made some of you excel 

others. Unto men a fortune from that which they have earned, and unto women 

a fortune from that which they have earned. (Envy not one another) but ask 

Allah of His bounty. Lo! Allah is ever Knower of All Things. 

  And unto each We have appointed heirs of that which parents and near 

kindred leave; and as for those with whom your right hands have made a 

covenant, give them their due. Lo! Allah is ever witness over all things.      

Ijthihad 

Best Middle Least 

TURKEY: Both the 

husband and the wife 

have equal rights to 

own property 

separately.   

 

NIGERIA: The wife can own 

property, even without the consent of 

the husband.  This includes landed 

property. The case between Hauwa 

Abubakar and Isa Kwankwanso at 

Madobi Area Court, Suit No 

CV/118/89 over inheritance of 

GAMBIA: It 

is the 

customary 

practice not 

to permit 

women to 

own land 
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SENEGAL:  

Couples continue to 

own property 

separately even after 

marriage. 

PAKISTAN: The 

wife is legally 

empowered to own 

property independent 

of the husband. 

Interference is a 

ground for divorce. 

landed property is an example. 

   However, frequently different 

strategies are used to prevent the 

realization of this right (for instance, 

saying that women cannot own land).  

Often also judges in lower courts are 

corrupt and do not uphold the law. 

 

NIGER, GUINEA, and GAMBIA: 

Men and women can own property 

separately under law and women are 

provided protection in divorce cases.  

 

(and even if 

allowed 

inheritance, 

the woman is 

not allowed 

control over 

it.) 
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SEVEN: RIGHT TO EDUCATION/KNOWEDLGE FOR ALL 

 

The Qu‘ran strongly encourages the pursuit of knowledge and education for all 

Muslims regardless of gender.  Analyses, interpretation and intellectual exercise 

are discussed and supported throughout as the following surahs and hadiths 

clearly indicate.   

 

Surahs 

 

Q19: 76: Allah increaseth in right guidance those who walk aright, and the good 

deeds which endure are better in thy Lord's sight for reward, and better for resort. 

 

Q 17:36:  And pursue not that of which thou hast no knowledge; for every act of 

hearing or of seeing or of (feeling in) the heart will be enquired into (on the Day 

of Reckoning).  

 

Q39: 9: Is he who payeth adoration in the watches of the night, prostrate and 

standing, bewaring of the Hereafter and hoping for the mercy of his Lord, (to be 

accounted equal with a disbeliever)? Say (unto them, O Muhammad): Are those 

who know equal with those who know not? But only men of understanding will 

pay heed. 

 

Q 58:11: O ye who believe! When ye are told to make room in the assemblies 

(spread out and) make room: (Ample) room will Allah provide for you. And 
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when ye are told to rise up rise up: Allah will raise up to (suitable) ranks (and 

degrees) those of you who believe and who have been granted Knowledge: and 

Allah is well acquainted with all ye do. 

 

Q 20:114: High above all is Allah the King, the Truth! Be not in haste with the 

Qur'an before its revelation to thee is completed but say ‗O my Lord! advance me 

in knowledge.‘ 

 

Hadiths 

 

 ―Seek knowledge from the cradle to the grave.‖ {Al- Muwatta} 

 

Allah's Messenger (peace be upon him) said: The seeking of knowledge is 

obligatory for every Muslim; and the imparting of knowledge to the non-

deserving is like putting necklaces of jewels, pearls and gold around the necks of 

swine.‖ (Hadith 218 Al Tirmidhi narrated by Anas ibn Malik) 

 

To seek knowledge is obligatory for both Muslim men and Muslim women  

Seek for knowledge even if it be as far as China. (Hadith) 



WOMEN’S RIGHTS IN MUSLIM LAWS 

 85  

Ijthihad 

 

Best Middle Least 

TUNISIA: Primary 

education is compulsory 

for all children, girls and 

boys alike. 

 

MALAYSIA: Education 

is highly valued and both 

girls and boys go to 

school as a matter of 

course, on average until 

the end of secondary 

school. 

 

NIGERIA: The decision 

to educate Muslim girls 

varies from one 

community to the other.  

In many parts of the 

North, for instance, often 

girls are still withdrawn at 

different levels of 

education for marriage or 

not sent to school at all. In 

the south girls may not be 

sent to school at all or may 

be withdrawn early to 

concentrate on a trade.  

   In urban areas education 

for girls is more accepted 

although many girls are still 

seen hawking instead. 

 

. 

INDIA: As in many 

other countries, 

amongst all 

communities 

(including Muslims), 

the education of girls 

is still being 

questioned. The 

belief is that they 

need only learn how 

to be good wives. 

 

THE GAMBIA: 

Girls have less access 

to both religious 

education and secular 

‗western‘ education. 
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EIGHT:  RIGHT TO WORK AND EQUAL COMPENSATION 

 

The provisions for women working outside their homes are clearly stated in the 

Qu‘ran.  Abu Hanifa held that women could be judges (that is specifically 

working outside the home). In the time of Umar, he appointed a woman to 

oversee the market (again clearly work outside the home).  The Qu‘ran further 

discusses earnings and earning power for both men and women and states that 

women should be compensated appropriately and equally with men. 

 

Surahs 

 

Q4: 32:  And covet not the thing in which Allah hath made some of you excel 

others. Unto men a fortune from that which they have earned, and unto women 

a fortune from that which they have earned. (Envy not one another) but ask 

Allah of His bounty. Lo! Allah is ever Knower of all things. 

 

Q16: 97: Whoever works righteousness man or woman and has faith verily to 

him will We give a new life a life that is good and pure and We will bestow on 

such their reward according to the best of their actions. 
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Ijthihad 

 

Best Middle Least 

TUNISIA: 

Women 

have the 

legal right 

to work 

outside the 

home. 

 

 

 SAUDI 

ARABIA: 

More women 

are now 

including 

clauses of 

work and 

study time in 

their marriage 

contract. 

 

 

SUDAN: The MPLA Section 24 recognizes the 

right of the woman to negotiate her marriage 

contract, which may include her right to work, 

however, only a very few cases of negotiation for 

the right to work exist. Any attempt by the wife to 

work without the husband‘s permission is seen as 

disobedience. 

   Not long ago, the Sudanese government 

formally banned women from working in some 

institutions, like hotels and petrol stations. 

 

NIGERIA: Despite the constitutional guarantee 

of no discrimination on the grounds of sex, there 

is discrimination in the positions that can be 

attained by women as well as the amount of tax 

paid by women.    

    In practice, frequently women may find it 

difficult to work outside the home without the 

husband‘s permission (and commonly Muslim 

men will refuse to accept that their wives may 

work outside the home). 
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INDIA: A Muslim, as well as a Hindu or a 

Christian landlord, pays less wages to a woman for 

doing the same amount and kind of work as a 

man. 

 

AFGHANISTAN: When they came to power in 

1994, the Taliban barred women from seeking 

employment outside the home, including as 

doctors or teachers. 
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NINE:  DRESS CODE 

 

The Qu‘ran encourages modesty clearly for the protection of the women.  It talks 

about how women should conduct themselves when they venture out of the 

family circle and ―go abroad‖ or outside, but it also directly states that men 

should always show respect to women whom they encounter.   

 

Surahs 

 

Q 24:30-31:  Tell the believing men to lower their gaze and be modest. That is 

purer for them. Lo! Allah is Aware of what they do. 

     And tell the believing women to lower their gaze and be modest, and to 

display of their adornment only that which is apparent, and to draw their veils 

over their bosoms, and not to reveal their adornment save to their own husbands 

or fathers or husbands' fathers, or their sons or their husbands' sons, or their 

brothers or their brothers' sons or sisters' sons, or their women, or their slaves, or 

male attendants who lack vigor, or children who know naught of women's 

nakedness. And let them not stamp their feet so as to reveal what they hide of 

their adornment. And turn unto Allah together, O believers, in order that ye may 

succeed. 

 

 Q 33:59: O Prophet! Tell thy wives and thy daughters and the women of the 

believers to draw their cloaks close round them (when they go abroad). That will 

be better, that so they may be recognized and not annoyed. Allah is ever 

Forgiving, Merciful. 
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Ijthihad 

 

Best Middle Least 

BANGLADESH 

and PAKISTAN:  

There is no 

legislation about 

dress codes, though 

it is tacitly 

understood that a 

woman must dress 

in an acceptably 

―modest‖ fashion. 

Modest dress is 

accepted as being 

kurta, salwar and 

dupatta (top and 

trousers, with a 

cloth usually worn 

about the shoulders 

over the bosom) or 

a sari.  Heads need 

not be covered.  

NIGERIA: There is no 

specified form of dressing 

under the Muslim personal 

laws. It is, however, socially 

expected that a Muslim woman 

should dress modestly. 

However, there is no common 

agreement as to what that 

consists of.  In some places 

women are expected to cover 

up almost completely, but this is 

not the case in others. This 

changes from time to time.  

  In Kano State, there was an 

attempt to impose the Iranian 

style chador, with color-coding 

for women‘s marital status.  It 

was rejected both by women 

generally and by many ulema. 

   In many places there is 

SUDAN: The state 

prescribes a dress 

code for women.  

Women can be 

questioned about 

how they dress, 

even though the 

legislation does not 

prescribe a 

particular style.  

Hence men, or the 

police, can stop 

women in the 

streets and detain 

them if women are 

not dressed as the 

men consider 

proper.   

     There was a 

huge furor about 
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increasing pressure from 

religious extremists for women 

to dress more and more 

restrictively. 

 

NIGER: There is no law 

currently in place but the issue 

has been raised not just by 

conservative ulema, but also by 

politicians as a populist issue. 

 

GAMBIA: Young men have 

attacked women for their dress 

in the name of Islam (they were 

prosecuted by the state for 

assault). 

 

whether or not the 

tobe (Sudanese 

traditional dress for 

women – a long 

loose cloth swathed 

over a dress and 

wide enough to 

reach ankle and 

cover the head also) 

was modest 

dressing. 

 

AFGHANISTAN

: There was an 

enforced type of 

dressing by the 

Taliban 

government.  This 

included women 

being beaten 

because their ankles 

and bare feet 

showed. 
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TEN:  RIGHT TO FREEDOM OF MOVEMENT 

 

There is no provision in the Qu‘ran that women should be physically 

restricted to the household17.  One verse addresses the wives of the Prophet: 

 

Surahs 

 

Q 33:32-33: O Consorts of the Prophet! ye are not like any of the (other) women: 

if ye do fear (Allah) be not too complaisant of speech lest one in whose heart is a 

disease should be moved with desire: but speak ye a speech (that is) just. 

And stay quietly in your houses and make not a dazzling display like that of 

the former Times of Ignorance; and establish regular Prayer and give regular 

Charity; and obey Allah and His Apostle.  And Allah only wishes to remove 

all abomination from you ye Members of the Family and to make you pure 

and spotless. 

 

Another verse describes physical confinement but only as a punishment 

specifically for women who are tried and found guilty of lewdness: 

 

Q 4:15: As for those of your women who are guilty of lewdness, call to 

witness four of you against them. And if they testify (to the truth of the 

allegation) then confine them to the houses until death take them or (until) 

Allah appoints for them a way (through new legislation). 

                                                      
17

 Commonly referred to as purdah 
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Hadiths 

 

Several hadiths refer specifically and approvingly to women‘s going about 

outside the house: 

 

We used to forbid our virgins to go out (for 'Id prayer). A lady came and 

stayed at the Palace of Bani Khalaf. She mentioned that her sister was 

married to one of the companions of Allah's Apostle who participated in 

twelve Ghazawats along with Allah's Apostle and her sister was with him in 

six of them. She said, "We used to dress the wounded and look after the 

patients." She (her sister) asked Allah's Apostle  "Is there any harm for a 

woman to stay at home if she doesn't have a veil?" He said, "She should 

cover herself with the veil of her companion and she should take part in the 

good deeds and in the religious gatherings of the believers." When Um 

'Atiyya came, I asked her. "Did you hear anything about that?" Um 'Atiyya 

said, "Bi Abi" and she never mentioned the name of Allah's Apostle without 

saying "Bi Abi" ('Let my father be sacrificed for you'). We asked her, "Have 

you heard Allah's Apostle saying so and so (about women)?" She replied in 

the affirmative and said, "Let my father be sacrificed for him. He told us 

that unmarried mature virgins who stay often screened or unmarried 

young virgins and mature girls who stay often screened should come 

out and take part in the good deeds and in the religious gatherings of 

the believers. But the menstruating women should keep away from the 

Musalla (praying place)." I asked her, "The menstruating women?" She 
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replied, "Don't they present themselves at 'Arafat and at such and such 

places?" (Buhari 2.714) 

 

Sauda (the wife of the Prophet) went out to answer the call of nature after it 

was made obligatory (for all the Muslims ladies) to observe the veil. She was 

a fat huge lady, and everybody who knew her before could recognize her. So 

'Umar bin Al-Khattab saw her and said, "O Sauda! By Allah, you cannot hide 

yourself from us, so think of a way by which you should not be recognized 

on going out." Sauda returned while Allah's Apostle was in my house taking 

his supper and a bone covered with meat was in his hand. She entered and 

said, "O Allah's Apostle! I went out to answer the call of nature and 'Umar 

said to me so-and-so." Then Allah inspired him (the Prophet) and when the 

state of inspiration was over and the bone was still in his hand as he had not 

put in down, he said (to Sauda), "You (women) have been allowed to go 

out for your needs." (Buhari 6:318) 

 

Ijthihad 

Best Middle Least 

FIJI: Here, 

having equal 

rights of 

consortium 

means that the 

husband cannot 

In many 

Muslim 

communities, 

women‘s 

seclusion is 

becoming less 

Women‘s seclusion, the physical 

restriction of women to the domestic 

space, is common in a number of 

Muslim countries and communities, 

such as in IRAN, EGYPT and 

SUDAN. A husband‘s position as head 
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stop his wife 

from leaving the 

home, lock her 

away or kidnap 

her 

 

LEBANON: 

Women enjoy 

highly 

unrestricted 

freedom of 

movement. 

There is strong 

presence of 

women in almost 

all the public 

places 

restrictive.  It 

has always been 

influenced by 

wealth, status 

and rural as 

opposed to 

urban factors. 

Examples are 

PAKISTAN, 

NIGERIA, 

SENEGAL, 

SIERRA 

LEONE, 

PHILLIPHI

NES  

of household gives him the right to 

restrict his wife‘s mobility. A wife must 

have her husband‘s authorization to 

obtain passport, and to travel. 

 

In MOROCCO, women require 

permission from their husbands to go 

to work. 

 

SAUDI ARABIA: Women have 

minimum freedom of movement. They 

are never to walk on the streets 

unaccompanied by a male relative 

(mahram). The separation of the sexes 

is strictly applied in all public spheres 

and professional areas. 

  

The Muslim religious right often seeks 

to establish strict controls on women‘s 

movements, including the re-

establishment of seclusion. 
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ELEVEN: WOMEN‟S POLITICAL PARTICIPATION AND 

LEADERSHIP 

 

The Qu‘ran is very explicit about defending those who are vulnerable, about 

spreading the word of God, and inspiring people to lead righteous lives.  These 

are all qualities of a leader.  It does not state at any point that only men are 

qualified to do this and in fact, encourages all believers to walk on this path.  

Women enjoyed the same political rights as men in the first years of Islam.  In the 

Qu‘ran there is much evidence of the prominence of women‘s voices. There is no 

verse in the Qu‘ran that forbids or prevents women from leading prayer.   

Further, it is preferred to have a woman imam for women.   

Parables 

The Prophet (pbuh) said take half your religion from Aisha (which means that 

only 50% of spiritual leadership comes form men). 

 

Also, a woman was reported to have objected to the view of Caliphate Umar ibn 

Khattab in the public about dowry and the Caliph accepted her opinion saying, 

―She is right and Umar is wrong.‖ 

 

The second caliph, Umar, made a woman the leader of the market place. 

 ―Aisha used to lead the women in salah and stand with the women in the 

middle of the first row. Umm Salamah would also do so. The Prophet sallallahu 
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alehi wasallam (SAW) appointed Waraqah to go and make the adhan for her 

while he instructed her to lead the women of her household in the obligatory 

prayers. (Fiqus Sunna 2:58) 

 

Surahs 

Q 9:71: And the believers, men and women, are protecting friends one of 

another; they enjoin the right and forbid the wrong, and they establish worship 

and they pay the poor-due, and they obey Allah and His messenger. As for these, 

Allah will have mercy on them. Lo! Allah is Mighty, Wise. 

 

Q 4:58: Lo! Allah commandeth you that ye restore deposits to their owners, and, 

if ye judge between mankind, that ye judge justly. Lo! comely is this which Allah 

admonisheth you. Lo! Allah is ever Hearer, Seer. 

 

Q 4:75: How should ye not fight for the cause of Allah and of the feeble among 

men and of the women and the children who are crying: Our Lord! Bring us 

forth from out this town of which the people are oppressors! Oh, give us from 

Thy presence some protecting friend! Oh, give us from Thy presence some 

defender! 

 

Q 58:1: Allah hath heard the saying of her that disputeth with thee (Muhammad) 

concerning her husband, and complaineth unto Allah. And Allah heareth your 

colloquy. Lo! Allah is Hearer, Knower. 
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Q 27:23-44: Lo found (there) a woman ruling over them and provided with every 

with every requisite; and she has a magnificent throne…. 

 This is a whole series of verses on the wisdom of the Queen of Sheba‘s rule and 

on her conversion to Islam.  She continued to be queen as a Muslim woman. 

 

Hadiths 

During the battle of Al-Jamal, Allah benefited me with a Word (I heard from the 

Prophet). When the Prophet heard the news that the people of the Persia had 

made the daughter of Khosrau their Queen, he said, "Never will succeed such a 

nation as makes a woman their ruler." (Buhari 9:219)18  

 

Ijthihad 

Scholars/Ulema – some following the practices and beliefs of patriarchal Arab 

society, and others not, have different opinions.  Malik (who generally follows 

closely 7th Century Arabia) says it is not possible.  Hanifa says women can lead 

women, but do not stand in front while conducting prayer. 

                                                      
18 There are four (4) schools of thought on the implications of this hadith.  One says that women 
can never be leaders.  Others state that women can be leaders but not head of state.  However, 
others say that this was meant solely for the situation at the time as the Persians were at war with 
the Muslims, and the new Queen of Persia was a very young and inexperienced figurehead, and 
therefore does not bar women from leadership.  In addition, the Qu‘ran refers approvingly to the 
Queen of Sheba - who became a Muslim, and there is no suggestion that she abdicated from the 
throne as a result.  Indeed she is exactly an example of what the Qu‘ran says about how to govern 
(i.e. consult people before making a decision).  The fourth opinion is that the hadith is not 
authentic at all, because (amongst other reasons) the narrator had been whipped for lying before. 
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Best Middle Least 

PAKISTAN: There have 

been instances of women 

playing an active role in 

the country‘s politics.  

Benazir Bhutto, a female 

Prime Minister, twice 

ruled the country. There 

exists the right to vote 

and be voted for and the 

right to stand for political 

office. However, in some 

communities candidates 

from all parties agree that 

the village‘s women will 

not vote at all and in 

some extremes there have 

been negative fatwas 

against men who allow 

family women to vote. 

BANGLADESH: There 

have been two women 

 NIGERIA: Women‘s participation 

in politics has been limited not by 

religious factors alone, but by 

several other societal factors that 

also affect other aspects of women‘s 

lives. Women in the North were 

once denied the right to vote on the 

grounds that Islam does not permit 

it. In fact many Muslim male leaders 

still argue that women cannot be 

political leaders. However, now 

Nigerian women vote and are voted 

for and this is generally accepted in 

Muslim communities.  By federal 

law, both women and men may 

stand for any elective position, or 

hold any position in the state. 

IRAN, SUDAN and LIBYA:  

There is an increase in the level of 

political participation by women. In 

IRAN, there are active women‘s 

groups in the academia and women 

LEBANON: 

There is a 

dearth of 

women in 

politics and 

senior posts of 

public 

administration 

 

SAUDI 

ARABIA: 

Women are not 

visible in public 

life 
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prime ministers, Sheikh 

Hasina and her 

predecessor, and bitter 

rival, Khaleda Zia.  Both 

women wielded 

tremendous power in the 

country.  

in parliament, the civil service and 

foreign service. 
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TWELVE:  WOMEN AS WITNESSES AND JUDGES 

 

Women as Witnesses 

The Qu‘ran views women as legitimate witnesses and does not state that 

women should not be allowed to stand in a court a law and tell their story. 

 

Surahs 

 

Q 2: 282: O ye who believe! When ye deal with each other in transactions 

involving future obligations in a fixed period of time reduce them to writing.  

Let a scribe write down faithfully as between the parties: let not the scribe 

refuse to write as Allah has taught him so let him write.  Let him who incurs 

the liability dictate but let him fear his Lord Allah and not diminish aught of 

what he owes.  If the party liable is mentally deficient or weak or unable 

himself to dictate let his guardian dictate faithfully.  And get two witnesses 

out of your own men and if there are not two men then a man and two 

women such as ye choose for witnesses so that if one of them errs the other 

can remind her.  The witnesses should not refuse when they are called on 

(for evidence)…. 

 

Q24: 6-9:  And for those who launch a charge against their spouses and have (in 

support) no evidence but their own their solitary evidence (can be received) if 

they bear witness four times (with an oath) by Allah that they are solemnly telling 

the truth;  
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   And the fifth (oath) (should be) that they solemnly invoke the curse of Allah on 

themselves if they tell a lie. 

     But it would avert the punishment from the wife if she bears witness four 

times (with an oath) by Allah that (her husband) is telling a lie; 

      And the fifth (oath) should be that she solemnly invokes the wrath of Allah 

on herself if (her accuser) is telling the truth. 

 

Ijthihad 

Best Middle Least 

TURKEY and 

TUNISIA: No such 

requirement exists, as 

several jurists, such as 

Tabari and Hanifa have 

argued that this pertained 

to a time when women 

did not commonly 

participate in commerce 

and the like, and not to 

contemporary times. 

 

 

 

 

NIGERIA: Sharia courts 

have insisted on two 

women as being 

equivalent to one man, 

except where it concerns 

menstruation or virginity.  

   Some of the new Sharia 

Penal Codes have also 

made this stipulation 

statutory law. 

PAKISTAN: The 

Hudood Ordinance 

formally made the 

testimony of one 

man to be worth 

that of two women. 
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Women as Judges 

 

Imam Ibn Tabari and Ibn Jarir At-Tabair both agree that a woman can be a 

judge in all matters. 

 

Abu Hanifa states that a woman can be a judge in all matters in which her 

witness is accepted. 

 

Those who say that women cannot be judges claim that this is because when 

the Prophet (pbuh) made pronouncements relating to judges he used the 

masculine gender. 

 

Ijthihad 

Best Middle Least 

INDONESIA: There 

are over one hundred 

(100) women judges in 

Muslim Family Courts. 

 

PAKISTAN:  There are 

women judges up to High 

Court level but not in the 

Federal Sharia Court or 

the Supreme Court. 

NIGERIA: Women 

are judges in the statute 

and common law 

system.  No woman has 

been appointed as a 

judge in a Sharia court. 

SUDAN: Women are 

being eliminated from 

urban work, especially 

in the judicial sector 
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THIRTEEN:  REPRODUCTIVE/SEXUAL RIGHTS 

 

Fertility Management  

The most common position amongst jurists is that fertility management is 

acceptable, but not for reasons of fearing poverty.  Fertility management 

includes both contraception and abortion (usually up to the 40th day). 

Evidence often cited is the practice of coitus interruptus (and by analogy 

other methods of preventing pregnancy and childbirth) by companions of 

the Holy Prophet during his lifetime.   

 

Surahs 

 

Q 46:15: And We have commended unto man kindness toward parents. His 

mother beareth him with reluctance, and bringeth him forth with reluctance, and 

the bearing of him and the weaning of him is thirty months, till, when he 

attaineth full strength and reacheth forty years, he saith: My Lord! Arouse me that 

I may give thanks for the favor wherewith Thou hast favored me and my parents, 

and that I may do right acceptable unto Thee. And be gracious unto me In the 

matter of my seed. Lo! I have turned unto Thee repentant, and lo! I am of those 

who surrender (unto Thee). 

 

Q 17:31: Slay not your children, fearing a fall to poverty, We shall provide for 

them and for you. Lo! the slaying of them is a great sin. 
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Q 6.151: Say: "Come I will rehearse what Allah hath (really) prohibited you 

from": join not anything as equal with Him; be good to your parents: kill not 

your children on a plea of want; We provide sustenance for you and for 

them. 

 

Parables 

 

A person came to Allah's Messenger (peace be upon him) and said: I do azl 

(coitus interruptous) with my wife. Thereupon Allah's Messenger (peace be upon 

him) said: Why do you do that? The person said: I fear harm to her child or her 

children. Thereupon Allah's Messenger (peace be upon him) said: If that were 

harmful it would harm the Persians and the Greeks. (3394, Sahih Muslim) 

 

Yahya related to me from Malik from Humayd ibn Qays al-Makki that a man 

called Dhafif said that Ibn Abbas was asked about coitus interruptus. He called a 

slave-girl of his and said, "Tell them." She was embarrassed. He said, "It is alright, 

and I do it myself."   Malik said, "A man does not practice coitus interruptus with 

a free woman unless she gives her permission. There is no harm in practicing 

coitus interruptus with a slave-girl without her permission. Someone who has 

someone else's slave-girl as a wife, does not practice coitus interruptus with her 

unless her people give him permission." (Al Muwatta 29:100) 
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We used to practice coitus interruptus while the Qu‘ran was being revealed. 

Jabir added: We used to practice coitus interruptus during the lifetime of 

Allah's Apostle while the Qu‘ran was being Revealed. (Buhari 7:136) 

 

Ijthihad 

Best Middle Least 

TUNISIA: The concept of mutual 

consent remains throughout the 

marriage and covers all aspects of the 

relationship. 

  

MALAYSIA: The Islamic Family 

Law {Federal Territories} ACT 1994, 

and most of the state enactments 

generally require the consent of both 

the man and the woman for a valid 

Muslim marriage.  The marriage itself 

is based on a contract involving sexual 

and reproductive rights that are not 

contrary to the purpose of such a 

union in Islam. 

IRAN, TUNISIA, INDIA, and 

BANGLADESH: There is a wide 

range of legal reforms and 

SUDAN: Abortion 

is permitted only in 

the case of rape or if 

in the first trimester 

 

PAKISTAN: 

Religion is not the 

most commonly cited 

reason for not 

practicing fertility 

management. 

Abortion is only 

permissible in good 

faith to save the life 

of the woman or 

provide necessary 

treatment to her. 

However, doctors in 

NIGERIA: 

Despite this, 

in the recent 

past, the 

Muslim 

religious right 

has 

attempted to 

prevent even 

information 

and 

workshops 

on sexuality 

from being 

held, claiming 

that it 

promotes 

immorality. 
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programmes of family planning put in 

place. Women therefore have wider 

options in matters of reproductive 

health, such as the accessibility of 

family planning to all women and the 

availability of abortion on demand. In 

BANGLADESH, menstrual 

regulation is legal only up to the 10th 

week of gestation. 

 

 

government hospitals 

are routinely offering 

therapeutic abortions 

to women with 

fetuses likely to 

develop sickle cell 

disease (thessalaemia). 

 

The Penal 

Code 

criminalises 

abortion 

 

 

Zina (Fornication or Adultery) 

Does the Qu‘ran view the act of adultery as a moral sin?  Yes, but it is not one 

that is punishable by death.  Further, it states that it is illegal for anyone to push 

for the conviction of an alleged adulterer without sufficient evidence. The Qu‘ran 

does not mention stoning or, indeed, any form of death as a punishment for 

fornication or adultery. 

Surahs 

Q 24:2: The woman and the man guilty of adultery or fornication flog each of 

them with a hundred stripes: let not compassion move you in their case in a 
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matter prescribed by Allah if ye believe in Allah and the Last Day: and let a party 

of the Believers witness their punishment. 

 

Hadiths 

 

The following hadith discourages people from reporting or pushing for people to 

be convicted. 

Ma'iz came to the Prophet (peace be upon him) and admitted (having committed 

adultery) four times in his presence so he ordered him to be stoned to death, but 

said to Huzzal: If you had covered him with your garment, it would have been better for you.   

(Abu Dawood 4364) 

 

Malik related to me from Zayd ibn Aslam that a man confessed to fornication in 

the time of the Messenger of Allah, may Allah bless him and grant him peace. 

The Messenger of Allah, may Allah bless him and grant him peace, called for a 

whip, and he was brought a broken whip. He said, "Above this," and he was 

brought a new whip whose knots had not been cut yet. He said, "Below this," 

and he was brought a whip, which had been used and made flexible. The 

Messenger of Allah, may Allah bless him and grant him peace, gave the order and 

he was flogged. Then he said, "People! The time has come for you to observe the 

limits of Allah. Whoever has had any of these ugly things befall him should cover them up with 

the veil of Allah. Whoever reveals to us his wrong action, we perform what is in the Book of 

Allah against him." (Al Muwatta 41:12) 
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The Prophet‘s tradition makes it clear that people should not be over-zealous in 

carrying out punishments: 

 

When Ma'iz al-Aslami came to Allah's Messenger (peace be upon him) and said 

he had committed fornication he turned away from him. He then came round to 

the other side and said he had committed fornication, but he turned away from 

him. He came round again saying he had committed fornication, and when he 

said it a fourth time Allah's Messenger (peace be upon him) gave a command 

regarding him and he was taken out to the Harrah and stoned. When he felt the 

effect of the stones he ran away vigorously till he passed a man who had the 

jawbone of a camel, with which he struck him, and the people struck him till he 

died.  They then mentioned to Allah's Messenger that he had fled when he felt 

the effect of the stones and the touch of death, and he said, "Why did you not 

leave him alone?" 

 

Tirmidhi and Ibn Majah transmitted it. A version has, "Why did you not leave 

him alone? Perhaps he might have repented and been forgiven by Allah." 

(Al-Tirmidhi 3565) 

 

The sunnah also makes clear that confession must be voluntary and 

persistent (each of the persons in the hadith punished for adultery or 

fornication went voluntarily by themselves to confess on at least four 

occasions)  
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Malik spoke about a person who confessed to fornication and then retracted it 

and said, "I didn't do it. I said that for such-and-such a reason," and he 

mentioned the reason. Malik said, "That is accepted from him and the hadd is not 

imposed on him. That is because the hadd is what is for Allah, and it is only 

applied by one of two means, either by a clear proof which establishes guilt or by 

a confession which is persisted in so that the hadd is imposed. If someone 

persists in his confession, the hadd is imposed on him." (Al Muwatta 41:3) 

 

Ma'iz ibn Malik came to Allah's Apostle (peace be upon him) and said to him: 

Messenger of Allah, purify me. Thereupon he said: Woe to you, go back, ask 

forgiveness of Allah and turn to Him in repentance. He (the narrator) said that he 

went off a little way, then came and said: Messenger of Allah purify me. The 

Messenger of Allah said: Woe be upon you, go back and ask forgiveness of Allah 

and turn to Him in repentance. He (the narrator) said that he went off a little way, 

then he came and said: Allah's Messenger, purify me. Allah's Apostle (peace be 

upon him) said as he had said before.  When it was the fourth time, Allah's 

Messenger (peace be upon him) said: From what am I to purify you?  He said: 

From adultery. Allah's Messenger (peace be upon him) asked if he had been mad. 

He was informed that he was not mad.  He said: Has he drunk wine? someone 

stood up and smelt his breath but noticed no smell of wine. Thereupon Allah's 

Messenger (may peace) be upon him) said: Have you committed adultery?  He 

said: Yes. He made a pronouncement about him and he was stoned to death.  

The people had been (divided) into two groups about him (Ma'iz). One of them 

said: He has been undone for his sins have encompassed him, whereas another 

said: There is no repentance more excellent than the repentance of Ma'iz, for he 
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came to Allah's Apostle (peace be upon him) and placing his hand in his (in the 

Holy Prophet's) hand said: Kill me with stones. (This controversy about Ma'is) 

remained for two or three days. Then came Allah's Messenger (peace be upon 

him) to them (his companions) as they were sitting.  He greeted them with a 

salutation and then sat down and said: Ask forgiveness for Ma'iz ibn Malik.  They 

said: May Allah forgive Ma'iz ibn Malik.  Thereupon Allah's Messenger (peace be 

upon him) said: He (Ma'iz) has made such a repentance that if that were to be 

divided among a people, it would have been enough for all of them  (Muslim 

4205) 

 

The hadith show that where there is coercion in fornication or adultery, no 

punishment is to be imposed on the victim of coercion: 

 

Malik related to me from Nafi that a slave was in charge of the slaves in the 

khumus and he forced a slave-girl among those slaves against her will and had 

intercourse with her. Umar ibn al-Khattab had him flogged and banished him, 

and he did not flog the slave-girl because the slave had forced her (Al Muwatta 

41:15) 

 

There is a hadith also that if the woman denies (does not agree that she 

committed adultery) then – even if she is with child – she will not be punished…. 

 

Hilal ibn Umayyah was one of three people whose repentance was accepted by 

Allah. One night he returned from his land and found a man with his wife. He 

witnessed with his eyes and heard with his ears. He did not threaten him till the 
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morning.  Next day he went to the Apostle of Allah (peace be upon him) in the 

morning, and said: Apostle of Allah! I came to my wife at night and found a man 

with her. I saw with my own eyes and heard with my own ears. The Apostle of 

Allah (peace be upon him) disliked what he described and he took it seriously.  

Thereupon the following Qur'anic verse came down: "And those who make 

charges against their spouses but have no witnesses except themselves, let the 

testimony of one of them...." When the Apostle of Allah (peace be upon him) 

came to himself (after the revelation ended), he said: Glad tidings for you, Hilal. 

Allah, the Exalted, has made it easy and, a way out for you.  Hilal said: I expected 

that from my Lord.  The Apostle of Allah (peace be upon him) said: Send for her. 

She then came. The Apostle of Allah (peace be upon him) recited (the verses) to 

them that the punishment in the next world was more severe than that in this 

world.  Hilal said: I swear by Allah, I spoke the truth against her. She said: He told 

a lie.  The Apostle of Allah (peace be upon him) said: Apply the method of 

invoking curses on each other. Hilal was told: Bear witness. So he bore witness 

before Allah four times that he spoke the truth.  When he was about to utter a 

fifth time, he was told: Hilal, fear Allah, for the punishment in this world is easier 

than that in the next world; and this is the deciding one that will surely cause 

punishment to you.  He said: I swear by Allah. Allah will not punish me for this 

(act), as He did not cause me to be flogged for this (act). So he bore witness a 

fifth time invoking the curse of Allah on him if he was one of those who told lies.  

Then the people said to her: Testify. So she gave testimony before Allah that he 

was a liar.  When she was going to testify a fifth time, she was told: Fear Allah, for 

the punishment in this world is easier than that in the next world. This is the 

deciding one that will surely cause punishment to you.  She hesitated for a 
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moment, and then said: By Allah, I shall not disgrace my people. So she testified a 

fifth time invoking the curse of Allah on her if he spoke the truth.  The Apostle 

of Allah (peace be upon him) separated them from each other, and decided that 

the child would not be attributed to its father. Neither she nor her child would be 

accused of adultery. He who accused her or her child would be liable to 

punishment. He also decided that there would be no dwelling and maintenance 

for her (from the husband), as they were separated without divorce.  He then 

said: If she gives birth to a child with reddish hair, light buttocks, wide belly and 

light shins, he will be the child of Hilal. If she bears a dusky child with curly hair, 

fat limbs, fat shins and fat buttock he will be the child of the one who was 

accused of adultery. She gave birth to a dusky child with curly hair, fat limbs, fat 

shins and fat buttocks.  The Apostle of Allah (peace be upon him) said: Had 

there been no oaths I should have dealt with her severely.  Ikrimah said: Later on 

he became the chief of the tribe of Mudar. He was not attributed to his father 

(Abu Dawood 2247) 

 

According to the hadith, even when women have freely and voluntarily confessed 

persistently to adultery or fornication, the punishment is not to be imposed until 

she has finished breast-feeding the child: 

 

Malik related to me from Yaqub ibn Zayd ibn Talha from his father Zayd ibn 

Talha that Abdullah ibn Abi Mulayka informed him that a woman came to the 

Messenger of Allah, may Allah bless him and grant him peace, and informed him 

that she had committed adultery and was pregnant. The Messenger of Allah, may 

Allah bless him and grant him peace, said to her, "Go away until you give birth." 
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When she had given birth, she came to him. The Messenger of Allah, may Allah 

bless him and grant him peace, said to her, "Go away until you have suckled and 

weaned the baby." When she had weaned the baby, she came to him. He said, 

"Go and entrust the baby to someone." She entrusted the baby to someone and 

then came to him. He gave the order and she was stoned. (Al Muwatta 41.5) 

 

Parables 

The institution of stoning came from a custom of other peoples at the time – it is 

not mandated in the Qu‘ran.  The following parable exemplifies this: 

(This is Ma'mar's version, which is more accurate.) A man and a woman of the 

Jews committed fornication.  Some of them said to the others: Let us go to this 

Prophet, for he has been sent with an easy law. If he gives a judgment lighter than 

stoning, we shall accept it, and argue about it with Allah, saying: It is a judgment 

of one of your prophets. So they came to the Prophet (peace be upon him) who 

was sitting in the mosque among his companions.  They said: AbulQasim, what 

do you think about a man and a woman who committed fornication? He did not 

speak to them a word till he went to their school.  He stood at the gate and said: I 

adjure you by Allah Who revealed the Torah to Moses, what (punishment) do 

you find in the Torah for a person who commits fornication, if he is married?  

They said: He shall be blackened with charcoal, taken round a donkey among the 

people, and flogged. A young man among them kept silent.  When the Prophet 

(peace be upon him) emphatically adjured him, he said: By Allah, since you have 

adjured us (we inform you that) we find stoning in the Torah (is the punishment 

for fornication).  The Prophet (peace be upon him) said: So when did you lessen 
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the severity of Allah's command? He said:  A relative of one of our kings had 

committed fornication, but his stoning was suspended. Then a man of a family of 

common people committed fornication. He was to have been stoned, but his 

people intervened and said: Our man shall not be stoned until you bring your 

man and stone him. So they made a compromise on this punishment between 

them.  The Prophet (peace be upon him) said: So I decide in accordance with 

what the Torah says. He then commanded regarding them and they were stoned 

to death.  Az-Zuhri said: We have been informed that this verse was revealed 

about them: "It was We Who revealed the Law (to Moses): therein was guidance 

and light. By its standard have been judged the Jews, by the Prophet who bowed 

(as in Islam) to Allah's will. (Abu Dawood 4453 – see also Buhari 6:79, 4434, 

8:809 for similar hadith) 

 

Ijthihad 

 

Best Middle Least 

In most 

Muslim 

countries and 

communities, 

zina is not a 

legal offence. 

For instance, 

a woman 

In almost all Muslim 

countries where zina is a 

legal offence, neither 

stoning nor whipping has 

been practiced for many 

decades.  Generally, it is 

only in the early stages – 

and for clearly political 

NIGERIA: In Zamfara, Sokoto 

and other states, women have 

been convicted of zina, without 

any of the safeguards and criteria 

specified in the Quran or the 

hadith.  Both Bariya Magazu and 

Safiya Hussein alleged coercion, 

which was ignored.  Neither of 
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cannot be 

charged with 

adultery 

under the 

penal Code 

in 

BANGLADESH. 

reasons, that this 

punishment has been 

carried out. 

 

PAKISTAN: Families 

that oppose their 

children‘s marriage 

choices use various penal 

provisions that are now 

part of the Zina 

ordinance. Zina is now a 

crime against the State 

and attracts heavy 

penalties. Zina is 

punishable by Tazi‘r even 

in the absence of four 

witnesses 

 

In EGYPT, a raped 

woman is considered to 

have committed adultery 

involuntarily. This is a 

ground for divorce 

them confessed voluntarily nor 

persistently.  Four witnesses were 

not produced against either of 

them by their accusers.  In both 

these cases, the men involved 

were allowed to go scot-free. 

 

Cases  involving the ‗sleeping 

embryo‘ issue have been 

dismissed by state Sharia Courts 

of Appeal.  Pregnancy is not 

evidence of zina. However, the 

right for women to defend 

themselves has been ignored, and 

confessions are usually not valid.  

The offence itself and its 

implications not properly 

explained. 

 

All consenting sex outside a valid 

marriage carries stiff penalties in 

IRAN, SUDAN and some states 

in  MALAYSIA. 
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Accusations of Zina 

The Qu‘ran is specific about how one should charge another of adultery.  A false 

is charge is a capital offence.  It espouses caution and an abundance of evidence 

in the form of at least four witnesses.   

Surahs 

Q 24:4:  And those who launch a charge against chaste women and produce not 

four witnesses (to support their allegation) flog them with eighty stripes: and 

reject their evidence ever after: for such men are wicked transgressors 

 

Ijthihad 

Best Middle Least 

MALAYSIA: Slanderous 

accusation of zina attracts 

eighty lashes of the whip 

 NIGERIA:  In the cases of both 

Bariya Magazu and Safiya 

Tungar-Tudu, their accusers 

have not produced four 

witnesses, nor have they been 

charged with false witness. 
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Control of Own Sexuality 

The following verse has often be used to justify the argument that wives have 

no right to refuse sex with their husbands – however, the hadith reveals that it 

was revealed for a very different purpose --not to prohibit or mandate particular 

positions in sexual intercourse. 

 

 

Surahs 

 

Q 28:224: Your wives are as a tilth unto you; so approach your tilth when or 

how ye will.  But do some good act for your souls beforehand; and fear Allah 

and know that ye are to meet Him (in the Hereafter) and give (these) good 

tidings to those who believe.  (Yusuf Ali) 

 

 

Hadiths 

Jews used to say: "If one has sexual intercourse with his wife from the back, 

then she will deliver a squint-eyed child." So this Verse was revealed:   

"Your wives are a tilth unto you; so go to your tilth when or how you will." 

(Buhari 6:21) 
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Ijthihad 

 

Best Middle Least 

SRI LANKA: A 

wife may refuse 

sexual access in 

cases of domestic 

violence and 

non-payment of 

Mahr 

BANGLADESH and 

PAKISTAN The 

provisions for 

restitution of conjugal 

rights are gender 

neutral 

MOROCCO and IRAN: 

The preservation of the wife‘s 

body and chastity is a right of 

the husband 

 

MALAYSIA: Sexual denial 

by a wife is codified as 

disobedience and it is a 

punishable offence under the 

law. 
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FOURTEEN:  FREEDOM FROM COMPULSION IN RELIGION 

Perhaps one of the most ignored but very important ideology that the Qu‘ran 

clearly supports is the fact that it does not mandate forcing anyone to believe as 

one does.  One may argue with but not compel (by law, by violence or even 

economic inducements) another human being to convert or espouse Islam.  This 

is an imperative point in the practice of the religion and is actually one of what 

the traits that distinguishes it as one of the most tolerant religions.   

 

Surahs 

Qu‘ran 34:257: Let there be no compulsion in religion.  Truth stands out clear 

from error; whoever rejects evil and believes in Allah hath grasped the most 

trustworthy hand-hold that never breaks.  And Allah heareth and knoweth all 

things.  (Yusuf Ali) 

 

Qu‘ran 37:272: It is not required of thee (O Apostles) to set them on the right 

path but Allah sets on the right path whom He pleaseth.  Whatever of good ye 

give benefits your own souls and ye shall only do so seeking the "Face" of Allah.   

Whatever good ye give, shall be rendered back to you and ye shall not be dealt 

with unjustly. (Yusuf Ali19) 

                                                      
19 Yusuf Ali comments that ―In connection with charity this means that we must relieve those 
really in need, whether they are good or bad, on the right path or not, Muslims or otherwise. It is 
not for us to judge in these matters.  God will give light according to His wisdom.  Incidentally it 
adds a further meaning to the command, "Let there be no compulsion in religion" (ii 256).  For 
compulsion may not only be by force, but by economic necessity.  In matters of religion we must 
not even compel by a bribe of charity.  The chief motive in charity should be God's pleasure and 
our own spiritual good.  This was addressed in the first instance to Mustafa in Medina, but it is of 
universal application. (2.272)‖ 
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Qu‘ran 16:125: Invite (all) to the way of thy Lord with wisdom and beautiful 

preaching; and argue with them in ways that are best and most gracious. 

 

Qu‘ran 13:107: And there are those who put up a mosque by way of mischief and 

infidelity to disunite the believers and in preparation for one who warred against 

Allah and His apostle aforetime.  They will indeed swear that their intention is 

nothing but good; but Allah doth declare that they are certainly liars.  

 

Hadiths 

 

It is the intention to do good (and not the pronouncement of it) that is 

important. 

 

Allah's Messenger (peace be upon him) said, "He who fights in Allah's cause with 

no intention but getting a tethering rope, will have what he intended." (Al-

Tirmidhi 3850) 

 

This is the desire to do the action and to please Allah by following His command. 

It is purely an act of the heart, for the tongue (verbal pronouncement, and so on) 

has nothing to do with it. To pronounce it is not part of the Islamic law. That the 

intention is obligatory is shown in the following: 'Umar related that the Prophet, 

upon whom be peace, said, "Every action is based on the intention (behind it), 

and everyone shall have what he intended...‘"  (Fiqh-us-Sunna 1:27a) 
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The Prophet said, "He who lets the people hear of his good deeds intentionally, 

to win their praise, Allah will let the people know his real intention (on the Day of 

Resurrection), and he who does good things in public to show off and win the 

praise of the people, Allah will disclose his real intention (and humiliate him)." 

(Buhari 8.506) 

 

The real intention is what is in the heart, and its verbal utterance is not legally 

required. Allah says in the Qur'an: "And they have been commanded no more 

than this: To worship Allah, offering Him sincere devotion, being true in (faith)." 

Qur'an 98.5 And the Prophet, (peace be upon him), said: "Verily, all deeds (of a 

person) will be judged in the light of the intentions behind them, and every 

person will attain what he intends." (Fiqh-us-sunna 4:38a) 

 

Ijthihad 

Middle Least 

SENEGAL:  There 

have been protests 

against attempts to 

impose conservative 

and narrow laws 

(claiming to be the 

only true form on 

religion). 

NIGERIA, PAKISTAN, AFGHANISTAN, 

SUDAN: The religious right (extremists) have tried to 

use force – physical or of law – to compel people (often 

including non-Muslims) to behave in accordance with 

their own views of religious practice. 

Other countries may be influenced by these extremist 

trends, for example, NIGER:  likely to be influenced by 

Nigeria because of shared history and culture 

 



WOMEN’S RIGHTS IN MUSLIM LAWS 

 123  

GLOSSARY 

 

1. Fasq:   Judicial dissolution of marriage initiated by a 

wife on the basis of marital fault. 

2. Fatwa: A religious opinion or ruling by an individual 

or body of religious scholars, or imams of 

mosques. This may or may not have the 

approval of the government 

3. Fiqh:      Islamic Jurisprudence 

4. Hadanah: Custody -  physical and legal control of 

children   

5. Hadith:   Sayings of Prophet Mohammed 

6. Hanafi-    A School  of Muslim thought founded by 

Imam Abu Hanifah Nu‘man ibn Thabit, born 

in Kufah, Iraq in 80H; 699 AD 
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7. Hanbali:        A School of Muslim thought founded by 

Imam Abu  Abdullah Ahmad ibn Hanbal, 

born in Baghdad in 241H; 780 AD 

8. Iddah:      Waiting period beginning from the time a 

Muslim woman becomes widowed or 

divorced. She is not allowed to remarry during 

this period 

9. Ijbar:   A father‘s or paternal grandfather‘s  right to 

compel a virgin, never-married daughter into a 

marriage 

10. Itjihad:  Independent reasoning which results in legal   

principles 

11. Khul: Judicial dissolution of marriage by a wife 

giving compensation to the husband. 

12. Mahr: The gifts in form of goods or cash given by 

the groom to the bride to make a Muslim 

marriage valid. This is also referred to as the 

dower 
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13. Mubarah:   Divorce by mutual consent 

14. Qiyas:  Analogy 

15. S.A.W:  Peace be upon Him (Pbuh) 

16. Shafi:-  A School of Muslim thought of the Sunni 

School founded by Imam Muhammad ibn 

Idris al-Shafii, born in Gaza in 150H; 767 AD 

17. Shari'a:   Body of Muslim laws 

18. Sunnah:  The practice of the Prophet Mohammed in his 

lifetime  (his acts, deeds and words) 

19. Surah:  Chapter of the Quran 

20. Talaq:  Oral repudiation of marriage by a husband 

21. Ulema:  Muslim religious scholar/jurists 

22. Waliy: Marriage guardian who has the authority to 

arrange and contract the marriage on behalf of 

the bride 

23. Zina: Sexual intercourse between people not married 

to each other  
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